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ALLEGATIONS  OF  CONTRACT  ABUSE  IN  THE 
U.S.  FOREST  SERVICE  REFORESTATION 
PROGRAM 


WEDNESDAY,  JUNE  30,  1993 

House  of  Representatives, 
Information,  Justice,  Transportation, 

and  Agriculture  Subcommittee 
of  the  Committee  on  Government  Operations, 

Washington,  DC. 
The  subcommittee  met,  pursuant  to  notice,  at  10  a.m.,  in  room 
2247,  Rayburn  House  Office  Building,  Hon.  Gary  A.  Condit  (chair- 
man of  the  subcommittee)  presiding. 

Present:  Representatives  Gary  A.  Condit,  Karen  L.  Thurman, 
Craig  Thomas,  Ileana  Ros-Lehtinen,  and  Stephen  Horn. 

Also  present:  Edward  Armstrong,  professional  staff  member;  Au- 
rora Ogg,  clerk;  and  Dan  Naatz,  minority  professional  staff,  Com- 
mittee on  Government  Operations. 

OPENING  STATEMENT  OF  CHADtMAN  CONDIT 

Mr.  Condit.  The  subcommittee  hearing  will  now  come  to  order. 

I  would  like  to  thank  everyone  for  being  here  today,  particularly 
the  witnesses  who  have  taken  time  to  prepare  testimony  and,  in 
some  cases,  have  traveled  here  from  faraway  distances. 

I  also  appreciate  the  effort  made  by  the  Federal  employees  across 
the  country  to  submit  materials  related  to  this  hearing. 

Today's  hearing  is  a  continuation  of  the  subcommittee's  inves- 
tigation of  immigration  issues  and  oversight  of  the  U.S.  Depart- 
ment of  Agriculture.  We  are  here  to  examine  the  U.S.  Forest  Serv- 
ice Reforestation  Program.  This  examination  will  involve  both  the 
contracting  practices  of  the  Forest  Service  and  the  hiring  practices 
of  the  contractors.  This  program,  which  has  cost  the  taxpayers 
more  than  $850  million  in  the  last  5  years,  is  contracted  out  to  pri- 
vate businesses. 

Recently,  a  Border  Patrol  officer  estimated  that  50  to  60  percent 
of  the  workers  in  the  reforestation  industry  reside  here  illegally. 
News  accounts  have  demonstrated  that  many  of  these  workers  are 
forced  to  live  in  deplorable  conditions. 

By  doing  this,  the  Federal  Government  is  essentially  aiding  and 
abetting  the  violation  of  the  Federal  immigration  ana  labor  laws. 
It  is  outrageous  that  this  type  of  illegal  activity  is  at  least  indi- 
rectly funded  by  the  U.S.  taxpayers.  The  Federal  agencies  that  en- 
gage in  contracting  must  follow  the  letter  of  the  law.  All  American 
citizens  and  businesses  are  expected  to  follow  the  law,  and  it  is 

(l) 


hypocritical,  to  say  the  least,  that  the  Federal  Government  is  not 
doing  so. 

In  addition,  the  enforcement  of  immigration  and  labor  laws  must 
begin  with  the  Federal  Government  itself. 

Today,  we  will  question  witnesses  from  the  USDA,  the  Depart- 
ment of  Labor,  and  INS  who  are  responsible  for  letting  this  pro- 
gram get  into  the  situation  that  it  is. 

The  government's  failure  to  solve  the  programs  affecting  this  in- 
dustry is  also  placing  financial  pressure  on  States.  We  will  receive 
a  report  that  shows  that  reforestation  contractors  in  Washington 
State  and  Oregon  failed  to  pay  more  than  $2.5  million  in  workers' 
compensation  premiums.  Yet  some  of  these  contractors  continue  to 
receive  contracts  by  simply  moving  to  other  States. 

[The  prepared  statement  of  Mr.  Condit  follows:] 


Outline  of 

Opening  Statement 

CHAIRMAN  GARY  A.  CONDIT 

Subcommittee  on  Information,  Justice,  Transportation,  and  Agriculture 

Public  Hearing 

Allegations  of  Contract  Abuse 
In  the  USFS  Reforestation  Program 

Wednesday,  June  30,  1993 

Today's  hearing  is  a  continuation  of  the  Subcommittee's  investigation  of 
immigration  issues  and  oversight  of  the  United  States  Department  of  Agriculture.    We  are 
here  to  examine  the  United  States  Forest  Service  reforestation  program.    This  examination 
will  involve  both  the  contracting  practices  of  the  Forest  Service  and  the  hiring  practices  of 
the  contractors.    This  program,  which  has  cost  taxpayers  more  than  $850  million  in  the  last 
five  years,  is  contracted  out  to  private  businesses. 

Some  forest  service  contractors,  it  appears,  are  breaking  immigration  and  labor  laws. 
Recently,  a  Border  Patrol  official  estimated  that  50-60  percent  of  the  workers  in  the 
reforestation  industry  reside  here  illegally.    News  accounts  have  demonstrated  that  many  of 
these  workers  are  forced  to  live  in  deplorable  conditions. 

The  federal  government  is  essentially  aiding  and  abetting  the  violation  of  federal 
immigration  and  labor  laws.    It  is  outrageous  that  this  type  of  illegal  activity  is  funded, 
even  indirectly,  by  U.S.  taxpayers.    The  federal  agencies  that  engage  in  contracting  must 
follow  the  letter  of  law.    All  American  citizens  and  businesses  are  expected  to  follow  the 
law  and  it  is  hypocritical  --  to  say  the  least  --  that  the  federal  government  is  not  doing  so. 
The  enforcement  of  immigration  and  labor  laws  MUST  begin  with  the  federal  government 
itself. 

Today,  we  will  question  witnesses  from  the  USDA,  the  Department  of  Labor,  and 
INS  about  who  is  responsible  for  letting  this  go  on. 

The  government's  failure  to  solve  the  problems  affecting  this  industry  is  also 
placing  financial  pressure  on  states.    We  will  review  a  report  that  shows  that  reforestation 
contractors  in  Washington  State  and  Oregon  failed  to  pay  more  than  $2.5  million  in 
workers  compensation  premiums.    Yet  some  of  these  contractors  continue  to  receive 
contracts  by  simply  moving  to  another  state. 


Mr.  Condit.  At  this  point,  I  will  turn  to  my  colleague,  Mr.  Thom- 
as of  Wyoming,  the  ranking  minority  member  for  any  comments 
that  he  may  have. 

Mr.  THOMAS.  Thank  you,  Mr.  Chairman. 

First  of  all,  I  look  forward  to  this  hearing  and  appreciate  the  op- 
portunity to  participate  with  you  in  it. 

It  seems  to  me  that  we  have  been  in  this  area  a  little  before,  and 
I  think  it  is  one  of  the  most  important  topics,  that  we  have  to  try 
to  get  to  the  bottom  of  some  of  the  things  that  are  happening  on 
immigration  problems.  It  is  sort  of  discouraging  to  find  that  the 
U.S.  Government  is  involved  in  some  of  the  things  that  seem  to  be 
the  problem. 

The  reforestation  program  is  extremely  important.  It  allows  the 
Forest  Service  to  replant  in  areas  harmed  by  fire.  It  helps  clear  the 
underbrush. 

However,  there  are  some  troubling  reports  that  Forest  Service 
contractors  routinely  violate  the  law.  Thirteen  illegal  aliens,  who 
were  part  of  a  tree  planting  crew  in  the  Shoshone  National  Forest, 
were  recently  arrested  in  my  home  State  of  Wyoming.  I  grew  up 
in  the  Shoshone  National  Forest. 

Many  violations  occur  in  the  chairman's  home  State  of  Califor- 
nia. 

We  have  been  examining  our  Nation's  immigration  policy  and 
have  discovered  numerous  problems  with  the  administration  and 
the  management  of  the  Immigration  and  Naturalization  Services, 
and  I  think  there  is  a  strong  feeling  in  the  country  that,  No.  1,  we 
ought  to  take  a  look  at  the  overall  immigration  issues  but,  more 
importantly,  living  with  the  rules  that  we  now  have. 

At  a  time  when  many  of  our  own  citizens  are  unemployed  and 
searching  for  work,  it  is  unacceptable  to  allow  this  massive  influx 
to  continue.  It  is  especially  troubling  when  one  of  the  major  indus- 
tries hiring  these  individuals  is  so  closely  associated  with  the  U.S. 
Government. 

The  legitimate  reforestation  contractors  who  abide  by  the  law 
and  hire  legal  workers  are  being  ruined  in  this  process  since  the 
majority  of  these  contracts  are  awarded  on  a  competitive  bid  basis. 
Companies  that  hire  undocumented  workers  can  underbid  their 
competitors  and  reap  profits.  This  cannot  continue,  and  we  must 
begin  to  make  changes  in  the  program  so  that  legitimate  business- 
men and  legitimate  workers  are  not  penalized  when  they  abide  by 
the  law. 

[The  prepared  statement  of  Mr.  Thomas  follows:] 


CRAIG  THOMAS  Washington  office 

WYOMING.  AT  LARGE  Loncworin  House  Offi«  Buhoing 


Washington,  DC  20SIS-5001 
(202)  225-2311 


Conffreaa  of  tfje  ©niteo  States! 

£>ou*e  of  lUpreientatibetf 

aaasljington,  33C  20515-5001 


OPENING  STATEMENT 
CONGRESSMAN  CRAIG  THOMAS  (R-WY) 

SUBCOMMITTEE  ON  INFORMATION,  JUSTICE,  AGRICULTURE, 

AND  TRANSPORTATION  OF  THE  HOUSE  GOVERNMENT 

OPERATIONS  COMMITTEE 

JUNE  30,  1993 


Thank  you  Mr.  Chairman  for  holding  this  hearing  examining 
allegations  of  contractor  fraud  and  employee  abuse  in  the  Forest 
Service  reforestation  program.  I  look  forward  to  hearing  the 
testimony  of  the  witnesses. 

The  U.S.  Forest  Service  reforestation  program  is  extremely 
important.  The  initiative  allows  our  foresters  to  plant  seedlings 
in  the  national  forests  which  have  been  depleted  by  fire,  timber 
harvest  or  other  problems.  In  addition,  this  program  is  vital 
since  it  also  entails  clearing  the  forests  of  underbrush  which  can 
pose  serious  fire  threats. 

However,  recently  there  have  been  many  troubling  reports  that 
Forest  Service  contractors  routinely  violate  the  law  by  hiring 
undocumented  workers.  In  fact,  13  illegal  aliens,  who  were  part  of 
a  tree-planting  crew  on  the  Shoshone  National  Forest,  were  recently 
arrested  in  my  home  state  of  Wyoming.  Much  larger  arrests 
continually  occur  in  the  Chairman's  home  state  of  California  and  in 
the  Pacific  Northwest. 

Throughout  this  Congress  the  subcommittee  has  been  examining 
our  nation's  immigration  policy.  We  have  discovered  numerous 
problems  with  the  administration  and  management  of  the  Immigration 
and  Naturalisation  Service.  In  addition,  we  have  found  that  our 
borders,  especially  those  in  the  Southwest,  are  virtually  open  and 
allow  thousands  of  aliens  to  flood  into  our  nation  every  year. 

At  a  time  when  many  of  our  own  citizens  are  unemployed  and 
searching  for  work,  it  is  unacceptable  to  permit  this  massive 
influx  to  continue.  It  is  especially  troubling  when  one  of  the 
major  industries  hiring  these  individuals  is  so  closely  associated 
with  the  United  States  Government. 

Perhaps  the  most  troubling  aspect  of  this  entire  issue  is  that 
legitimate  reforestation  contractors,  who  abide  by  the  law  and  only 
hire  legal  workers,  are  being  ruined  in  this  process.  Since  the 
majority  of  these  contracts  are  awarded  on  a  competitive  bid  basis, 


companies  that  hire  undocumented  workers  can  "under-bid"  their 
competitors  and  reap  huge  profits.  This  cannot  continue,  and  we 
must  begin  to  make  changes  in  this  program  so  that  legitimate 
businessmen  are  not  penalised  when  they  abide  by  the  law. 

Thank  you  again  Mr.  Chairman. 


Mr.  Condit.  Our  first  panel  today  features  Joan  Kushner,  Asso- 
ciate Director  for  Fiscal  and  Public  Safety,  U.S.  Forest  Service, 
along  with  Mr.  Gordon  Gregg  and  Ken  Carlton,  special  agents  with 
the  U.S.  Forest  Service. 

The  subcommittee  has  a  practice  of  swearing  in  all  witnesses  so 
as  to  not  prejudice  any  witness  that  comes  before  it.  Anyone  have 
any  objections  to  being  sworn  in? 

Would  you  raise  your  right  hand? 

[Witnesses  sworn.] 

Mr.  Condit.  Be  seated.  If  you  would  be  so  kind  and  tell  us  a  lit- 
tle bit  about  yourself,  about  the  program.  And,  once  you  have  com- 
pleted that,  we  will  have  some  questions  for  you.  We  appreciate 
your  being  here  today,  and,  Ms.  Kushner,  we  will  start  with  you. 

STATEMENT  OF  JOAN  KUSHNER,  ASSOCIATE  DIRECTOR,  FIS- 
CAL AND  PUBLIC  SAFETY,  U.S.  FOREST  SERVICE,  REGION  5, 
ACCOMPANIED  BY  GORDON  GREGG  AND  KEN  CARLTON, 
SPECIAL  AGENTS 

Ms.  Kushner.  I  am  the  regional  special  agent  from  California, 
region  5.  We  have  18  national  forests.  As  the  regional  director,  I 
directly  supervise  five  individuals.  Our  primary  responsibility  is  to 
advise  on  operational  and  policy  matters. 

Mr.  Condit.  OK  Mr.  Gregg. 

Mr.  Gregg.  I  first  started  with  the  Forest  Service  in  1970  as  a 
college  student  and  stayed  with  the  agency  for  a  number  of  years, 
was  a  smoke  jumper  and  finally  resigned  in  1978  and  went  to  the 
sheriffs  department  in  Santa  Barbara  County  in  California  where 
I  performed  assorted  duties,  Presidential  protection  details,  and  I 
was  a  narcotics  detective.  And  I  returned  to  the  Forest  Service  as 
a  special  agent,  and  that  is  when  my  first  exposure  to  this  issue 
was  really  brought  about. 

Mr.  Carlton.  I  am  a  special  agent  assigned  to  the  Timber  Theft 
Task  Force  in  Sacramento,  CA.  I  have  22  years  of  law  enforcement 
experience  as  a  deputy  and  peace  officer  in  California.  I  have  also 
have  11  years  as  a  supervisory  special  agent  on  the  Tahoe  National 
Forest,  and  I  left  that  position  in  November  1992. 

Mr.  Condit.  Do  any  of  you  have  any  written  testimony  or  docu- 
mentation you  would  like  to  include  into  the  record? 

Let  the  record  indicate  that  the  answer  is  no. 

Since  I  have  requested — we  have  been  joined  by  Ms.  Ros- 
Lehtinen  of  Florida.  Do  you  have  an  opening  statement? 

Ms.  Ros-Lehtinen.  No. 

Mr.  Condit.  Since  I  have  requested  that  you  appear  before  this 
subcommittee,  have  you  experienced  any  pressure  to  change  or 
alter  any  testimony  that  you  would  be  delivering  here  today? 

Ms.  Kushner.  I  have  not. 

Mr.  Carlton.  I  was  told  to  tell  the  truth,  the  whole  truth  and 
nothing  about  the  truth. 

Mr.  Condit.  That  is  good. 

Mr.  Gregg. 

Mr.  Gregg.  I  have  been  told  to  tell  the  truth  and  make  it  as 
positive  as  possible. 

Mr.  Condit.  Ms.  Kushner. 

Ms.  Kushner.  To  tell  the  truth. 
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Mr.  Condit.  Do  any  of  you  have  any  personal  knowledge  or  expe- 
riences with  being  discouraged  or  told  not  to  investigate  charges  in- 
volving reforestation  contractors?  And,  if  so,  could  you  please  pro- 
vide examples? 

Mr.  Gregg,  why  don't  we  start  down  the  line? 

Mr.  Gregg.  I  have  had  experience  as  far  as  being  discouraged 
from  investigating  undocumented  workers.  This  came  as  a  result  of 
some  successful  operations  after  I  first  came  back  to  the  Forest 
Service. 

We  conducted  successful  joint  operations  with  the  Border  Patrol 
in  1988  and  1989  on  the  Tahoe  National  Forest,  and  that  is  really 
the  last  time  that  we  were  allowed  to  investigate  undocumented 
workers  and  that  was  as  a  result  of  a  debriefing  that  I  was  provid- 
ing to  the  district  ranger  and  the  district  silviculturist. 

And  the  essence  of  that  was  I  was  called  into  the  office  and 
asked  to  debrief  on  the  circumstances  of  that  joint  operation.  I  de- 
scribed the  criminal  violations,  the  squalid  living  conditions,  as 
well  as  I  forget  the  number  of  undocumented  workers  that  were  de- 
tained by  the  Border  Patrol. 

And  the  immediate  response  came  from  the  district  silviculturist 
who  said  words  to  the  effect,  all  I  can  think  about  are  those  poor 
trees  out  there  that  are  being  choked  to  death.  And  it  was  made 
rather  clear  to  me  that  if  law  enforcement  continues  this  that  we 
will  not  make  our  targets.  And  then  I  was  asked,  well,  if  you  have 
to  do  this,  couldn't  you  wait  until  the  contract  was  completed? 

And  shortly  after  that,  we  were  essentially  directed  not  to  con- 
duct any  further  investigations. 

Mr.  Condit.  Do  you  recall  the  date  when  you  were  called  in? 
Was  it  this  year  or  last  year? 

Mr.  Gregg.  Oh,  no.  No.  That  is  why  most  of  my  information  is 
historical.  There  has  been  very  little  contact  up  until  the  CNN  re- 
port that  occurred  on  that  same  district  this  year.  That  was  1989, 
and  I  would  have  to  guess  that  it  was  about  July  1989. 

Mr.  Condit.  OK.  Ms.  Kushner. 

Ms.  Kushner.  I  have  only  been  with  the  Forest  Service  for  2 
years,  and  it  has  been  in  the  last  year  that  I  have  had  any  knowl- 
edge of  the  reforestation  program.  So  it  has  all  evolved  for  me. 

What  I  have  seen  over  the  last  12  months  is  some  problems  not 
relative  to  just  regulations  that  INS  and  Department  of  Labor 
might  have  primary  responsibility  for,  but  I  see  that  there  is  poten- 
tial for  criminal  violations  in  the  contracting  process:  False  state- 
ments and  false  claims.  So  I  am  in  a  situation  where  I  am  trying 
to  communicate  that  to  the  region. 

Mr.  Condit.  Mr.  Carlton. 

Mr.  Carlton.  I  was  Gordon  Gregg's  supervisor  during  the  time 
that  he  was  just  relating  and  recruited  him  back  into  the  Forest 
Service  from  the  sheriffs  office. 

This  problem  with  the  undocumented  workers  on  the  reforest- 
ation crews  probably  has  been  going  on  as  long  as  I  have  been  a 
special  agent  with  the  Forest  Service.  However,  it  became  quite 
evident  in  1988  and  1989  that  it  was  intensifying. 

We  made  many  successful  raids  with  the  U.S.  Border  Patrol 
being  very  cooperative,  but  we  have  to  cooperate  very  closely  with 
them  because  these  are  very  remote  areas.  And  the  management, 


particularly  the  forest  supervisor  who  I  directly  work  for,  was  very 
reluctant  to  allow  me  to  continue  my  operations. 

As  a  matter  of  fact,  on  one  occasion  I  had  a  video  that  I  have 
turned  over  to  the  committee  that  I  tried  to  show  the  management 
team  of  these  conditions  that  these  workers  were  living  in,  and 
they  refused  to  show  it  to  the  management  team.  I  was  able  to 
show  it  to  the  workers  in  the  office  who  were  very,  very  disgusted 
and  discouraged  with  the  information  they  saw  on  the  video. 

We  were  told  our  budget  would  be  cut  because  we  would  no 
longer  meet  targets.  So  our  law  enforcement  budget  would  be  cut, 
and,  subsequently,  it  was. 

It  got  to  the  point,  in  Gordon's  and  my  case,  that  we  ended  up 
just  feeding  the  undocumented  workers  that  had  been  left  up  in  the 
woods.  Some  of  them  hadn't  eaten  for  3  days,  and  we  started  using 
the  local  food  banks  in  the  county  that  we  are  free  to  get  the  people 
some  food  and  get  them  out  of  the  area. 

Mr.  Condit.  Has  that  video  been  shown  to  anyone  besides  the 
committee? 

Mr.  Carlton.  I  believe  the  Forest  Service  staff  has  that  in  Wash- 
ington. 

Mr.  Condit.  We  have  a  copy  of  the  video,  and  we  will  make  it 
available  to  any  committee  member  that  would  like  to  view  it. 

You  were  Mr.  Gregg's  supervisor  when  he  came  in  and  made  the 
complaint.  You  are  the  one  who  told  him  the  trees  were  choking? 

Mr.  Carlton.  No,  we  have  a  convoluted  organizational  structure 
in  the  Forest  Service.  I  only  was  able  to  exercise  technical  direction 
over  Mr.  Gregg.  He  actually  worked  for  the  district  ranger  at  that 
time.  And  that  is  part  of  our  problem.  Just  generally,  the  way  we 
are  organized  there  is  no  accountability  for  the  law  enforcement. 

Mr.  Condit.  Are  the  contractor  officers  ensuring  that  the  con- 
tractors are  obeying  immigration  law?  Are  there  officers  in  the  field 
that  have  witnessed  violations? 

Mr.  Carlton.  I  have  never  had  a  violation  of  any  law  reported 
to  me  by  a  contracting  officer  or  contracting  officer's  representative. 
The  representatives,  who  we  refer  to  as  COR's,  are  in  the  field 
quite  a  bit,  but  their  main  thrust  is  to  get  the  work  done.  And  so 
all  these  other  issues  are  not  of  any  kind  of  priority  with  them. 

Mr.  Condit.  Do  you  find  that  unusual  that  they  have  never  re- 
ported any  of  these  incidents  at  all? 

Mr.  Carlton.  Well,  I  find  it  disturbing,  but  we  are  short  of  get- 
ting used  to  it. 

Mr.  Condit.  Ms.  Kushner. 

Ms.  Kushner.  I  have  spoken  with  three  contracting  officers  from 
three  forests  in  our  region,  and  similar  comments  in  mat  it  was  not 
their  responsibility  to  check  what  had  been  noted  on  the  bid  award, 
not  the  bid  award  but  the  application.  So  they  feel  that  it  is  up  to 
the  contractor  to  provide  accurate  information. 

Mr.  Condit.  So,  in  other  words,  they  leave  it  up  to  the  contrac- 
tor, and  they — it  is  kind  of  their  problem. 

Mr.  Carlton.  That  is  their  problem. 

And  I  just  might  add  that  the  information  that  we  have  re- 
ceived— and  I  think  Gordon  can  probably  expand  on  this — has 
never  come  from  not  only  the  contracting  officers,  from  the  other 
Forest  Service  people  that  are  responsible  in  this  area.  It  has  al- 
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ways  been  from  concerned  citizens  and  local  law  enforcement  agen- 
cies that  have  to  deal  with  the  problems  associated  with  the  un- 
documented workers. 

Mr.  Condit.  Mr.  Gregg. 

Mr.  Gregg.  That  is  pretty  consistent  with  my  experience  over 
the  last  6  years.  I  have  never  had  a  contracting  officer  or  a  con- 
tracting officer's  representative  bring  forward  any  concerns  or  even 
suspicions  of  criminal  activity,  whether  it  be  poaching  or  that  per- 
haps the  crew  consists  of  some  undocumented  workers. 

The  only  time  I  have  been  made  aware  of  it  is  when  the  local 
citizens  have  come  to  my  office  and  complained  of  some  lewd  and 
lascivious  conduct  in  the  town.  And  the  implication  was  that  it  was 
Forest  Service  employees  that  were  perpetuating  this  conduct.  And 
then  when  we  looked  into  it,  of  course,  we  found  out  about  the  re- 
forestation crews. 

Mr.  Condit.  Tell  us  what  a  contracting  officer  is,  who  they  work 
for,  how  they  get  paid.  What  is  their  role? 

Mr.  Gregg.  The  best  of  my  understanding  is  that  the  contracting 
officer  works  out  of  the  forest  headquarters  office.  And,  beyond 
that,  my  information  is  limited.  I  know  the  COR  is  their  represent- 
ative in  the  field. 

Mr.  Condit.  What  happens  when  reports  of  worker  mistreatment 
reaches  Forest  Service  management? 

Mr.  Gregg.  Well,  I  don't  know  that  much  of  that  information  is 
getting  to  Forest  Service  management  because,  as  Ms.  Kushner 
pointed  out,  the  contracting  officer's  representative  and  the  con- 
tracting officers  appear  not  to  believe  that  that  is  their  job.  Their 
job  is  pretty  much  focused  at  completing  the  acres,  making  sure 
that  the  trees  are  planted  properly  and  that  the  brush  is  cleared 
according  to  the  contract. 

In  fact,  the  COR  that  was  on  CNN,  when  he  was  discussing  that 
issue  later  he  was  rather  adamant  that  that  is  not  his  job. 

Mr.  Carlton.  I  basically  have  the  same  information  on  different 
occasions,  so  I  have  nothing  further  to  add.  I  agree  with  it. 

Mr.  Condit.  I  would  ask  for  unanimous  consent  that  this  memo 
written  by  witness,  Ms.  Kushner,  be  placed  into  the  record. 

[The  information  follows:] 
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Mike 

we  have  previously  talked  about  my  concarn  regarding  the  alleged  contractual, 
regulatory,  and  criminal  violations  reported  to  be  perpetrated  by  tome  of  the 
hand  release  and  tree  planting  contractors  operating  on  RS  forests.   Based  on 
the  information  at  that  time,  we  believed  the  Department  of  Labor  (DOL)  and 
Immigration  and  Naturalization  Service  (IKS)  were  reeolving  these  violations. 
However,  additional  information  I  have  recently  received  confirms  that  we  have 
continuing  and  unresolved  problems  which  include  the  employment  of  illegal 
aliens,  squalid  temporary  camps  operating  under  special  use  permits, 
mistreatment  of  laborers,  and  non-compliance  with  wage  and  hour  requirements. 
I  believe  we  could  find  eye  witnesses  to  such  occurrences,  and  could  even 
arrange  to  obtain  video  tape  of  the  alleged  conditions. 

During  my  visit  to  the  Tahoa  NF  last  week,  I  discussed  the  release  and  tree 
planting  contracts  with  staff  from  various  functional  areas.   According  to  the 
staff,  the  Tahoe  NF  is  actively  trying  to  resolve  the  problems  associated  with 
the  employment  of  Illegal  aliens.   To  that  end,  the  TNF  has  been  working 
specifically  with  DOL  and  INS. 

In  addition  to  the  violations  on  the  Tahoe,  I  am  aware  of  two  other  forests  in 
this  Region  that  have  conducted  formal  investigations  of  similar  violations. 
Tne  Plumas  Law  Enforcement  staff  has  worked  jointly  with  tne  Department  of 
Interior  OIG  violations  on  a  service  contractor  and  the  Shasta-Trinity  LE  staff 
investigated  another  contractor  on  th   type  of  fraud  in  1990. 

Based  on  the  above  Identified  violations  and  the  verbal  acknowledgements  that  I 
have  hear  of  identical  problems  on  all  our  timber  producing  forests,  it  would 
appears  that  the  attempts  to  terminate  these  illegal  and  unethical  practices 
have  met  with  minimal  overall  success.   In  fact,  it  appears  that  if  contract 
violations  are  identified  by  a  forest,  the  contractor  simply  moves  on  to 
anotner  forest  and  or  Region  wnere  hl9  past  record  is  not  available. 

The  terms  of  the  USDA's  0505-0005  Offeror's  Copy  and  the  solicitation 
submission  package  relating  to  hand  releasing  and  tree  planting  clearly 
prohibit  the  violations  which  are  alleged  to  be  occurring.   Any  criminal 
violations  relating  to  contract  fraud  must  be  referred  for  investigation. 
Although  I  know  DOL  and/or  INS  have  enforcement  responsibilities  to  some  of  the 
specific  violations,  due  to  the  egregiousness  of  the  broad  unlawful  practices 
among  some  of  these  contractors,  I  believe  that  the  FS  also  has  the 
responsibility  to  take  whatever  action  it  can  to  ensure  that  these  abuses 
cease.   This  would  include  initiating  criminal  investigations  where 
appropriate. 

In  effect,  we  are  negotiating  Federal  contracts  and  we  must  assure  that  we  make 
a  concerted  effort  to  prevent,  detect  and  deter  contract  fraud. 
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I  understand  that  R5  Contracting  Timber  and  Civil  Rights  staff  hav«  bean 
alerted  to  the  above  problem*.   Indeed,  thin  Issue  was  the  focua  of  my 
conversation  with  Hike  Henderahoe  a  couple  of  weeks  ago  when  he  and  I  discussed 
the  Reporting  Requirements  memo  dated  August  3,  1992. 

I  believe  that  the  Regional  Office  Public  Safety  staff  can  make  a  significant 
contribution  to  the  identification  and  resolution  of  the  illegal  practices 
among  these  contractors.   The  current  situation,  I  am  told,  does  not  allow  for 
a  perhaps  out  of  work  logger  to  win  a  release  or  tree  planting  contract  because 
of  the  significantly  lower  bide  offered  by  unscrupulous  bidders. 

Based  on  the  MOU  we  have  with  oig,  i  will  determine  their  interest  in  this  type 
of  contract  fraud.   Should  they  decline  Interest,  I  hope  we  can  focus  Regional 
resources  and  legitimize  practices  relative  to  contract  awarding  and  to  the 
delivery  of  the  contracted  services. 

Not  intended  to  causa  needless  panic,  but  I  have  Been  advised  (albeit  second  or 
third  hand)  that  Sacramento  Bee  reporters  have  been  making  inquiries  into  the 
alleged  use  cf  illegal  aliens  for  Sierra  reforestation. 


Joan 
08/26/92 

I  haven't  even  looked  into  the  value  of  the  seedlings  which  so  frequently  I 
hear  are  being  buried  rather  than  planted.   The  labors  are  apparently  paid  by 
the  acrea  rather  than  the  hour  and,  in  order  to  cover  the  contracted  area, 
short  cuts  are  taken  which  also  include  pulling  up  young  seedlings  rather  than 
"releasing  "  growth  around  the  plant  which  would  inhibit  their  growth.   And 
indeed  thiB  would  be  theft  and  dlstruction  of  Government  property. 
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Mr.  Condit.  Ms.  Kushner,  this  is  a  memo  you  wrote  to  your  su- 
pervisor, Mike  Duffy.  It  details  some  very  load  conditions  of  the 
Forest  Service  projects.  What  did  he  do  to  help  improve  the  situa- 
tion upon  receiving  the  memo?  What  was  his  response? 

Ms.  Kushner.  His  response  was  electronic  reply,  and  he  said 
that  he  agreed,  and  what  did  I  propose  to  do  or  what  would  my 
proposal  be?  What  I  told  him  was  that  I  would  talk  to  the  Depart- 
ment's Office  of  Inspector  General,  consult  with  them  to  see  wheth- 
er or  not  they  had  been  involved  with  investigations  in  this  area 
and  whether  or  not  there  was  an  interest  to  pursue  the  allegations 
that  we  were  hearing.  I  did  so  the  following  day. 

I  also  for  several  months  got  more  information  so  I  would  be  able 
to  come  up  with  a  proposal  that  might  work. 

I  spoke  with  Department  of  Labor.  I  spoke  with  people  from  var- 
ious forests.  I  talked  to  Department  of  Justice  to  see  whether  or 
not  they  would  be  interested  in  such  cases. 

What  was  critical,  I  think,  is  when  I  spoke  with  the  contracting 
officers  and  other  people — as  a  matter  of  fact,  when  they  were  tell- 
ing me  that  in  the  bid  process  itself  bids  were  being  awarded  far 
below  the  government  estimate,  and  that  was  a  concern  for  me. 

So  I  thought  that  perhaps  there  might  be  more  that  we  should 
do  within  the  agency.  I  thought  that,  inasmuch  as  there  might 
have  been,  historically,  as  many  problems  as  there  were  out  there, 
that  perhaps  an  advisement  out  to  the  contractors,  let  them  know 
we  are  concerned  about  what  is  happening. 

I  drafted  a  couple  of  letters,  and,  in  essence,  it  was  not  setting 
a  new  policy  but  just  reaffirming  our  position.  And  they  gave 
them — those  to  Mr.  Duffy,  my  supervisor. 

Mr.  Condit.  What  happened  then? 

Ms.  Kushner.  He  returned  those  a  week  later  and  said  the  Di- 
rector of  Public  Service  would  handle  it. 

Mr.  Condit.  To  your  knowledge  did  anything  happen? 

Ms.  Kushner.  Not  to  my  knowledge.  I  talked  to  the  Director  of 
Administrative  Services,  too,  prior  to  the  writing  of  this  letter  in 
August,  and  he  told  me  at  that  time  that  he  would  send  a  letter 
out  to  his  contracting  officers  addressing  the  undocumented  worker 
problem. 

Mr.  Condit.  Do  any  of  you  have  any  knowledge  of  any  incident 
in  which  the  Forest  Service  has  let  or  renegotiated  or  extended  con- 
tracts to  a  business  knowing  that  the  contractor  had  in  its  employ 
individuals  who  were  illegal  aliens  or  undocumented  workers? 

Mr.  Gregg,  I  will  start  with  you. 

Mr.  GREGG.  Well,  yes.  The  crew — the  reforestation  crew  that 
CNN  documented  on,  I  think  it  was  May  30  or  May  31,  I  don't  re- 
call the  exact  date,  they  interviewed  the  crew  and  found,  I  believe, 
it  was  8  out  of  the  10  reforestation  workers  were  undocumented 
workers.  That  crew  continued  its  employment  and,  to  my  knowl- 
edge, was  never  investigated.  So  their  employment  was  continued. 

Mr.  Condit.  Ms.  Kushner. 

Ms.  Kushner.  I  am  sorry.  The  question  as  I  understood  it,  do  we 
have  any  knowledge  of  contracts  being  continued? 

Mr.  Condit.  Do  you  have  any  knowledge  of  any  instance  where 
contracts  were  let  or  renegotiated  or  extended  to  contractors  who 
knowingly  hired  undocumented  workers? 
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Ms.  Kushner.  Again,  in  speaking  to  one  of  the  contracting  offi- 
cers, he  was  aware  of  the  problems.  Historically,  apparently,  there 
are  a  tremendous  number  of  problems  associated  with  these  kinds 
of  service  contracts.  The  undocumented  worker  issue  is  just  one  of 
the  problems,  and  he  was  well  aware  of  that.  He  is  aware  of  it. 

Mr.  Condit.  Mr.  Carlton. 

Mr.  Carlton.  The  crews  that  had  U.S.  Border  Patrol  detain 
some  of  the  workers  and  removed  them  from  the  contract.  The  con- 
tracting representative  told  me  that  they  would  be  back  in  busi- 
ness— and  this  was  on  several  cases  back  in  1988  and  1989.  That 
his  major  concern — that  the  crew  get  back  in  business  as  soon  as 
possible. 

So  the  Border  Patrol  would  come  out  one  day  and  haul  off  half 
of  the  crew  or  three-quarters  of  the  crew.  And  the  next  day  or  the 
following  day  the  contractor — it  looks  to  me,  with  22  years  of  law 
enforcement  experience,  the  same  makeup  in  his  crew.  It  suggests 
that  possibly  he  has  gotten  more  undocumented  workers  to  work. 

Mr.  Condit.  Would  you  describe  conditions  that  you  have  found 
in  reforestation  projects  in  the  Shasta  Trinity  National  Forest? 

Mr.  Carlton.  My  time  was  spent  on  Tahoe  National  Forest,  so 
I  wouldn't  really  have  any  knowledge  of  Shasta  Trinity. 

Ms.  Kushner.  Only  secondhand  knowledge.  The  agency  on  the 
Shasta  Trinity  was  the  first  to  advise  me  of  the  situation  as  they 
saw  it.  And  primarily  they  were  concerned  because  of  the  living 
conditions  of  the  laborers  on  these  kinds  of  locations.  They  articu- 
lated their  frustration  because  they  weren't  able  to  remedy  the 
problems. 

Mr.  Gregg.  I  have  no  knowledge  of  the  Shasta  Trinity. 

Mr.  Condit.  There  is  a  view  that  the  members  of  the  Forest 
Service  are  more  concerned  with  trees  than  people.  Is  this  a  fair 
criticism? 

Mr.  Gregg.  I  guess  I  would  have  to  fall  back  on  the  conversation 
that  I  had  with  the  silviculturist  where  the  immediate  reaction  to 
the  successful  operation  and  after  the  description  of  the  squalid  liv- 
ing conditions  and  the  other  issues  was  that  all  he  could  think 
about  were  those  poor  trees  that  were  being  choked  to  death. 

Recently,  I  had  a  conversation  with  the  same  silviculturist  where 
five  contracts  on  the  Tahoe  National  Forest  had  all  come  in  at  50 
percent  of  what  was  bid,  were  being  held  up  because  of  all  of  the 
heat  being  generated  by  the  media  and  the  government  looking  at 
this  issue.  $o  he  was  quite  disturbed  that  these  contracts  had  not 
gone  on  as  business  as  usual. 

Mr.  Condit.  Mr.  Carlton,  Ms.  Kushner,  do  you  want  to  add  to 
that? 

Mr.  Carlton.  I  agree  with  what  Agent  Gregg  said.  The  general 
perception  among  law  enforcement  officers  is  exactly  that. 

Mr.  Condit.  Does  the  Forest  Service  have  the  authority  and  re- 
sponsibility to  enforce  immigration  law? 

Mr.  Carlton. 

Mr.  Carlton.  It  is  my  understanding  that  we  are  directed  by 
congressional  act  to  fully  cooperate  with  U.S.  Border  Patrol.  We  do 
not  act  alone  in  the  case  of  immigration  laws.  But  we  are  empow- 
ered and,  by  law  at  least,  encouraged  to  act  in  concert  with  the 
U.S.  Border  Patrol  when  these  situations  occur. 
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I  would  also  like  to  just  say  that  the  Border  Patrol,  at  least  in 
the  Sacramento  area,  even  though  they  have  very  few  people,  have 
been  very,  very  cooperative  with  us  during  this  time.  It  is  just  an 
extreme — a  logistical  nightmare  to  get  up  at  3  o'clock  in  the  morn- 
ing and  get  to  these  areas  by  four-wheel-drive  vehicle  to  make 
these  investigations  work. 

Mr.  Condit.  Mr.  Gregg  or  Ms.  Kushner,  do  you  want  to  add  any- 
thing to  that? 

Ms.  Kushner.  They  would  have  the  primary  responsibility. 

Mr.  Condit.  OK.  I  am  going  to — at  this  time,  I  am  going  to  let 
Mr.  Thomas  proceed  with  any  questions  that  he  may  have  and 
then  we  will  take  a  series  of  questions  from  the  rest  of  the  mem- 
bers and  then  I  have  some  additional  questions  to  ask.  Just  a  few. 
Bear  with  us. 

Mr.  Thomas. 

Mr.  Thomas.  Thank  you,  Mr.  Chairman. 

I  have  to  confess,  I  worked  with  the  Forest  Service  for  a  long 
time,  and  I  never  heard  of  a  special  agent  before. 

That  is  an  interesting  process.  It  seems  to  me  that  you  start  with 
the  policy  here  if  you  are  going  to  enforce  something.  In  your  view, 
what  is  the  policy  of  the  Forest  Service  with  regard  to  hiring  un- 
documented workers? 

Mr.  Gregg.  Are  you  asking  me,  sir? 

Mr.  Thomas.  Yes. 

Mr.  Gregg.  My  understanding  of  the  policy  is  that  the  policy  is 
rather  clear  in  tnat  it  is  not  to  be  tolerated,  that  it  is  a  violation 
of  the  contract  itself. 

Mr.  Thomas.  I  see. 

Ms.  Kushner.  Similarly,  the  policy — the  chiefs  policy  would  be 
that  all  violations  of  law  would  be  reported  and  followed  up  on. 

Mr.  Thomas.  Well — I  am  talking  about  the  policy  of  the  Forest 
Service  with  regard  to  hiring  contractors  that  hire  undocumented 
workers. 

Ms.  Kushner.  My  knowledge  was  limited  to  the  legal  aspect,  and 
it  would  be  violations  of  the  Taw.  It  would  fall  under  that.  I  didn't 
know  that  there  would  be  a  policy  different  than  that. 

Mr.  Thomas.  I  guess  the  curiosity  to  me  is  that  one  thing  is  un- 
documented persons.  Border  Patrol  might  be  doing  something  of 
that  kind.  That  wouldn't  normally  be  your  effort. 

Mr.  Carlton.  That  is  correct. 

Mr.  Thomas.  I  presume  you  at  least  partially  look  at  internal 
policies — to  ensure  that  they  are,  in  fact,  carried  out.  Is  that  right? 

Mr.  Carlton.  That  is  not  right,  and  that  is  exactly  what  our 
problem  is  right  now.  We  have  no  authority,  we  have  no  chain  of 
command,  and  we  basically  have  very  few  officers  in  the  field  to  ex- 
ercise that  option. 

Mr.  Thomas.  If,  indeed,  it  is  the  policy  of  the  Forest  Service  to 
ensure  or  to  try  to  enforce  the  notion  that  contractors  do  not  have 
illegal  aliens  or  undocumented  workers,  whose  job  is  it  to  ensure 
that  that  contract  is  complied  with? 

Ms.  Kushner.  Just  recently  I  read  a  1986  Washington  office  ac- 
tion plan  to  discourage  the  employment  of  illegals  among  the  con- 
tractors, and  clearly  that  shows  that  it  is  the  responsibility  of  the 
contracting  officer,  contracting  officer's  representative  would  trans- 
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port  to  the  contracting  officer.  Also,  law  enforcement  would  report 
it  to  the  contracting  officer. 

Mr.  Thomas.  In  this  Sacramento  Bee  article  the  Forest  Service 
officials  in  the  San  Francisco  regional  office  maintain  their  office 
is  not  responsible  for  labor  and  immigration  violations  committed 
by  their  contractors.  I  guess  I  could  understand  that.  But  it  does 
seem  to  me  that  they  would  be  responsible  for  ensuring  that  provi- 
sions of  the  contract  would  be  enforced.  Would  you  agree  with  that? 
Or  perhaps  you  are  not  familiar  with  the  provisions  of  the  contract. 

Ms.  Kushner.  I  would  agree  with  what  you  are  saying. 

Mr.  Thomas.  But  that  isn't  done  then,  apparently,  and  the  con- 
tracting officer  would  be  the  responsible  person? 

Ms.  Kushner.  My  understanding,  yes. 

Mr.  Thomas.  How  did  you  get  involved  in  this  issue? 

Ms.  Kushner.  My  involvement  was  that  June  1992  when,  as  I 
said,  some  of  the  special  agents  up  on  the  Shasta  Trinity  were  tell- 
ing me  of  problems  that  were  existing  on  that  forest.  Based  on 
what  they  said,  I  tried  to  confirm  that  or  validate  it  with  contacts 
with  other  forests  and  other  regions  in  order  to  identify  the  pos- 
sible scope  of  the  problem. 

Mr.  Thomas.  Why,  if  this  is  not 

Ms.  Kushner.  Violations  of  law. 

Mr.  Thomas.  But  you  have  already  indicated  that  enforcement  of 
immigration  is  not  your  responsibility,  necessarily. 

Ms.  Kushner.  It  has  evolved.  At  that  time,  I  saw  it  as  possible 
violations  of  the  law.  And  as  a  Federal  employee,  certainly  I  was 
concerned  and  certainly  as  the  regional  special  agent  if  there  are 
violations  on  national  forest  land,  then  it  is  our  obligation  to  take 
whatever  action  we  could. 

Mr.  Thomas.  I  see.  OK  I  am  curious  that  you  would  be  involved 
in  violations  on  forest  land  by  the  agency.  Wouldn't  you  think?  I 
guess  the  violation  isn't  by  the  agency,  by — as  a  result  of  agency 
activity.  Is  that  a  fair  comment? 

Ms.  Kushner.  I  understand  what  you  are  saying. 

Mr.  Thomas.  Interesting.  This  is  not  limited  to  the  region  you 
represent,  apparently. 

Ms.  Kushner.  Based  on  what  I  heard,  yes,  that  is  correct. 

Mr.  Thomas.  Widespread.  I  guess  I  still  am  not  certain  and  per- 
haps someone  else  is  the  proper  person  to  ask,  but  it  looks  like  this 
whole  thing  starts  with  what  the  policy  of  the  agency  is,  wouldn't 
you  think? 

Ms.  Kushner.  That  is  correct. 

Mr.  Thomas.  Unless  you  are  just  going  to  enforce  the  law.  I 
guess  the  whole  thing  seems  incongruous  to  me  that  you  have  an 
agency  enforcing  the  law  being  concerned  about  an  illegal  activity 
that  is  at  least  in  part  brought  about  by  the  agency's  action.  That 
doesn't  make  sense  to  me  at  all.  I  give  up.  For  the  moment. 

Mr.  Condit.  Thank  you,  Mr.  Thomas. 

Mrs.  Thurman,  do  you  have  any  questions  or  an  opening  state- 
ment? 

Mrs.  Thurman.  I  have  no  opening  statement,  but  I  do  have  some 
questions.  Are  the  steps  that  the  Forest  Service  management  has 
taken  with  the  reorganization  of  its  law  enforcement  and  investiga- 
tion divisions  adequate  to  address  these  problems? 
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Ms.  Kushner.  The  proposed  reorganization,  although  it  allows 
for  an  independent  law  enforcement,  in  fact,  it  would  still,  on  the 
district  and  at  the  supervisory  level  in  the  forest,  have  law  enforce- 
ment working  under  management.  So,  in  effect,  it  may  not  result 
in  more  of  these  matters  being  referred  and  investigated. 

Mr.  Thomas.  Would  the  gentlelady  yield  for  a  second? 

Mrs.  Thurman.  Sure. 

Mr.  Thomas.  It  seems  to  me  that  some  of  this  stuff  would  be  the 
kind  of  thing  an  inspector  general  would  do  internally.  Do  you  have 
a  role  internally? 

^  Ms.  Kushner.  We  do,  and  that  is  why  I  initially  went  to  the  Of- 
fice of  the  Inspector  General,  felt  we  have  a  memorandum  of  un- 
derstanding with  them  that  requires  us  to  take  these  matters  and 
bring  them  up  to  their  attention.  They  can  either  investigate  or 
defer  to  the  agency. 

In  this  case,  it  wasn't  a  matter  of  having  specific  allegations  that 
would  require  an  investigation  but  rather  a  general  concern  that 
I  had  which,  in  my  mind,  indicated  that  there  might  be  problems, 
violations  that  were  occurring. 

Mr.  Thomas.  Thank  you  very  much. 

Mrs.  Thurman.  Ms.  Kushner,  a  representative  of  Secretary  Espy 
met  with  law  enforcement  agents  last  March  to  discuss  these  and 
other  problems.  Were  any  attempts  made  by  your  supervisor  or 
anyone  else  to  limit  his  access  to  personnel  or  take  action  or  make 
threats  against  anyone  who  met  privately  with  them? 

Ms.  Kushner.  Pardon  me? 

Mrs.  THURMAN.  Met  privately  with  him.  Do  you  know  of  any? 

Ms.  Kushner.  No,  I  don't.  I  was  out  of  town  that  week  of  the 
meeting. 

Mrs.  Thurman.  Mr.  Carlton,  it  is  my  understanding  that  you 
supplied  the  subcommittee  with  a  40-minute  videotape  of  a  Forest 
Service  interpreter  interviewing  a  crew  about  alleged  labor  viola- 
tions by  the  contractor.  Can  you  describe  for  the  subcommittee  the 
substance  of  the  tape  and  what  became  of  the  accusations? 

Mr.  Carlton.  As  I  said,  it  evolved  into  a  social  response  to  this 
issue  from  feeding  the  crews  because  I  was  not  getting  support 
from  my  management  to  deal  with  it.  So  I  tried  to  involve  manage- 
ment by  taking  them  in  the  field.  Quite  often,  our  management  has 
no  idea  of  what  is  going  on  in  the  field. 

So  I  had  the  civil  rights  officer  and  the  district  ranger  and  a  His- 
panic engineer — assistant  engineer  for  the  Tahoe  National  Forest 
who  acted  as  interpreter  and  went  to  a  crew  at  random  on  the 
Tahoe  National  Forest.  And  they  presented  to  us  the  information 
that  basically  backed  up  quite  a  few  of  the  violations,  including  the 
fact  that  I  believe  18  out  of  20  were  admitted  that  they  were  un- 
documented workers. 

Mrs.  Thurman.  One  last  question.  Did  any  of  you  actually  see 
some  of  the  incidences  like  the  dirty  water,  and  the  dog  food?  They 
sound  horrendous  so  it's  hard  to  believe  everything  you  read.  But 
did  you  actually  see  some  of  these  conditions? 

Mr.  Gregg.  I  was  in  several  camps  that  were  pretty  well  charac- 
terized by  what  you  saw  on  the  CNN  broadcast.  I  have  been  in 
camps  where  there  were  illegal  fires  burning  where  they  were  cook- 
ing dog  food  with  potatoes,  making  some  kind  of  a  stew,  I  guess. 
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In  that  same  camp,  I  saw  on  both  sides  of  the  stream  in  that  par- 
ticular stream  the  upper  portion  they  would  use  for  drinking  water 
and  further  down  they  would  use  it  for  washing  their  eating  imple- 
ments and  a  little  further  down  they  would  wash  their  clothes  and 
a  little  further  down  it  was  their  latrine. 

In  the  same  camp,  they  were  sleeping  under  plastic  tarps,  card- 
board boxes. 

It  looks  like  what  you  would  see  in  a  Third  World  country. 

Mr.  Condit.  Mrs.  Thurman,  may  I  ask  Mr.  Gregg — I  believe  you 
have  a  story  of  a  worker  who  was  involved  in  an  auto  accident  and 
required  medical  treatment 

Oh,  was  it  Mr.  Carlton?  Maybe  you  could  tag  on  to  what  the 
question  was. 

Mr.  Carlton.  The  workers  live  in  primitive  conditions  no  doubt 
with  no  support.  Somebody  characterized  it  as  camping,  but,  be- 
lieve me,  it  is  nothing  like  camping  because  I  have  camped,  and  I 
have  had  clean  water  and  a  sleeping  bag  and  a  tent. 

A  van  coming  down  out  of  the  Tahoe  Forest  full  of  reforestation 
workers  rolled  off  the  side  of  the  road,  and  several  of  the  workers 
were  injured.  They  were  taken  to  a  local  hospital,  and  the  hospital 
emergency  technician  people  requested  assistance  from  the  Forest 
Service  to  help  clean  these  people  up  before  they  could  be  worked 
on  and  to  interpret. 

And  the  problem  was  that  they  were  heavily  infested  with  body 
lice  that  were  crawling  off  of  the  individuals  onto  the  gurneys  and 
onto  the  nurses.  They  also  had  different  funguses  and  had  poison 
oak  real  bad. 

I  don't  know  if  you  have  had  poison  oak,  but  it  is  very  painful. 
They  were  a  mess. 

Mr.  Condit.  Thank  you. 

Mr.  Horn,  did  you  have  an  opening  statement?  Ms.  Ros-Lehtinen 
passed  on  to  you. 

Mr.  Horn.  I  do  not  have  an  opening  statement,  Mr.  Chairman, 
but  I  do  have  several  questions. 

I  am  fascinated  by  your  testimony.  Are  the  contractors  who  vio- 
late these  rules  in  the  sense  of  a  pattern  and  practice  disbarred  by 
the  U.S.  Forest  Service  from  future  contracts? 

Ms.  Kushner.  I  don't  have  any  knowledge  as  to  whether  or  not 
any  have  been  disbarred. 

Mr.  Horn.  Have  there  ever  been  recommendations  from  any  spe- 
cial agents  that  they  should  be  disbarred  based  on  their  conduct  in 
relation  to  the  illegal  aliens,  undocumented  workers  that  they  are 
employing? 

Ms.  KUSHNER.  I  am  only  aware  of  three  investigations  that  may 
have  occurred  over  the  last  3  years.  One  was  referred  to  the  De- 
partment of  Justice,  and  that  was  worked  with  the  Office  of  the  In- 
spector General.  The  other  two,  perhaps  they  were  just  preliminary 
investigations.  But  the  regional  office  was  not  involved  with  either 
of  them. 

Mr.  Horn.  Now  is  this  an  investigation  within  your  region? 

Ms.  Kushner.  Yes,  on  a  forest. 

Mr.  HORN.  Are  you  familiar  with  any  other  instances  involving 
undocumented  workers,  illegal  aliens  in  any  other  regions? 
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Ms.  Kushner.  I  am  aware  of  situations.  I  have  talked  to  one  re- 
gional agent  where  they  have  a  tremendous  amount  of  reforest- 
ation work,  and  he  said  it  was  an  area  that  they  didn't  get  involved 
with.  It  is  a  contract  matter. 

Mr.  Horn.  So,  in  a  sense,  the  degree  to  which  the  Forest  Service 
undertakes  to  enforce  the  laws  of  the  Nation  in  regard  to  illegal 
aliens,  undocumented  workers,  is  simply  sort  of  the  individual  con- 
science of  the  agent,  rather  than,  I  take  it,  an  overall  policy  that 
the  laws  ought  to  be  enforced? 

Ms.  Kushner.  I  would  say  not — it  wouldn't  be  the  agent.  It 
would  be  the  contracting  officer.  There  are  several  districts  that  are 
very  proactive,  and  they  are  taking  every  step  that  they  can  to  try 
to  address  the  issues. 

Mr.  Horn.  Well,  I  congratulate  you  on  what  you  have  done,  you 
and  your  colleagues,  in  this  area. 

Let  me  ask  you,  as  a  special  agent  involved  in  these  investiga- 
tions, what  laws  protect  you  from  sanctions  by  those  in  authority 
that  might  like  to  keep  business  as  usual  and  don't  want  to  inter- 
fere with  the  contractors  employing  illegal  aliens?  What  are  the 
laws  that  protect  you  from  retribution  within  your  own  agency?  Are 
you  familiar  with  them? 

Ms.  Kushner.  No,  I  am  not. 

Mr.  Carlton.  I  would  like  to  know  them,  whatever  they  are.  We 
and  Mr.  Gregg  would  like  to  know  what  they  are. 

Mr.  Horn.  I  am  a  former  chairman  on  the  U.S.  Commission  on 
Civil  Rights,  and  when  Congress  enacted  that  legislation  in  1957 
it  particularly  borrowed  from  other  congressional  hearings.  For  ex- 
ample, a  law  that  said  any  witness  that  testified  before  the  Com- 
mission and  retribution  came  as  a  result  of  that  testimony,  there 
was  a  Federal  statute  that  protected  those  witnesses. 

And  I  would  like  to  say  at  this  point  in  the  record  for  the  staff 
to  lay  out  either  from  the  whistleblower  acts  and  the  degree  to 
which  they  might  apply  to  Federal  employees  what  protections  are 
there.  Because  I  would  think — and  I  know  under  your  leadership 
this  committee  would  be  very  vigorous  and  aggressive  in  any  sanc- 
tions that  were  imposed  on  witnesses  that  come  here  to  give  us 
some  honest  testimony  as  to  the  operations  of  the  Federal  Govern- 
ment. 

Mr.  Condit.  Absolutely. 

Mr.  Horn.  Do  you  have  any  particular  suggestions  as  to  what 
Congress  might  do  to  make  your  job  easier  in  terms  of  this  type 
of  investigation?  Do  you  see  vagaries  in  the  authority,  either  by 
Congress,  directives  within  the  agency?  Any  of  the  three  of  you? 

Mr.  Gregg.  I  would  just  like  to  say  that  I  think  that  we  have 
probably  adequate  laws  in  existence  right  now. 

The  biggest  obstacle  I  see  is  the  Forest  Service  doesn't  nec- 
essarily need  the  authority  to  enforce  immigration  laws.  I  think 
that  is  a  specialty  that  is  well  handled  by  INS  and  the  Department 
of  Labor. 

The  problem  is,  is  that  when  you  look  at  where  these  folks  are 
having  to  work,  which  is  out  in  the  middle  of  nowhere  on  steep,  dif- 
ficult land,  it  is  a  very  remote  location.  And  Forest  Service  law  en- 
forcement is  familiar  with  the  terrain  and  land  where  these  crews 
are  working. 
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If  we  could,  somehow,  be  allowed  to  do  our  job,  which  is  to  locate 
these — our  officers  are  trained  well  enough  that  they  can  identify 
some  potential  problems  and  alert  Border  Patrol  and  then  escort 
them  in  and  then  let  them  make  the  assessment.  I  think  we  don't 
need  a  raft  of  new  laws  to  deal  with  this.  I  think  we  have  what 
we  need  if  we  could  just  do  our  job. 

Mr.  Thomas.  Will  the  gentleman  yield? 

Why  is  it  necessary  for  the  Border  Patrol  to  have  to  work  with 
the  government  agency  to  avoid  hiring  illegal  immigrants? 

Mr.  Gregg.  To  avoid  hiring? 

Mr.  Thomas.  Yes. 

Mr.  Gregg.  They  are  already  hired  by  the  time  they  get  to  the 
national  forest. 

Mr.  THOMAS.  I  understand.  But  why  wouldn't  there  be  a  policy? 
If  that  is  our  Federal  policy,  why  would  we  have  to  bring  in  an  en- 
forcement agency  to  ensure  that  what  is  apparently  a  policy  in  this 
country  is  enforced  in  a  government  agency?  I  don't  understand 
that. 

Mr.  Gregg.  I  can  only  respond  by  my  perception  of  how  the  con- 
tracting officer  representatives  perceive  their  job  because  the  con- 
tract clearly  delineates  that  any  violation  of  the  law  is  a  breach  of 
the  contract. 

Mr.  Thomas.  It  looks  like  we  need  some  new  contracting  officers, 
not  bring  in  the  Border  Patrol.  You  don't  have  to,  you  know,  be  a 
genius  to  see  a  goat  in  a  herd  of  sheep.  There  is  something  wrong 
here. 

Mr.  Gregg.  The  reality  of  the  situation  is  that  those  COR's,  by 
necessity,  in  order  to  accomplish  those  jobs  need  to  build  a  relation- 
ship with  that  crew.  They  don't  want  to  have  to  go  out  there  and 
also  be  the  cop. 

Mr.  Thomas.  You  mean  they  don't  enforce  the  contract?  The  pro- 
visions of  the  contract? 

Mr.  Gregg.  From  my  experience,  they  scrutinize  how  many  trees 
and  if  they  are  planted  properly  and  if  the  brush  is  removed.  The 
things  that  they  are  trained  in. 

Mr.  THOMAS.  Thank  you,  sir. 

Mr.  HORN.  On  that  point,  to  what  degree  does  the  contract  spe- 
cifically ban  the  use  of  noncitizens,  illegal  aliens,  et  cetera?  Or  are 
you  just  saying  that  the  contract  says  that  you  will  carry  out  the 
laws  of  the  United  States? 

Mr.  Gregg.  It  is  my  understanding  we  have  an  agency  rep- 
resentative that  is  going  to  speak  to  that,  but  it  is  my  understand- 
ing that  it  says  both.  It  clearly  states  that  they  are  not  to  use  un- 
documented workers  as  well  as  abide  by  all  Federal,  State,  and 
local  laws. 

Mr.  Horn.  I  was  leading  to  the  fact  that  in  other  States,  in  other 
national  forests,  I  assume  U.S.  citizen  teenagers  do  a  lot  of  this 
work.  Am  I  wrong?  Or  do  illegal  aliens  do  this  work  everywhere 
the  Forest  Service  operates? 

Mr.  Gregg.  I  certainly  couldn't  answer  that.  I  don't  know. 

Ms.  Kushner.  I  can't  speak  to  labor  supply,  but,  apparently,  at 
one  time  it  was  hippies  that  were  doing  that  work.  I  don't  know 
what  the  current  situation  is. 
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Mr.  Horn.  The  last  time  I  looked  into  the  situation,  which  I 
would  confess  was  15  years  ago,  every  single  job  in  the  U.S.  De- 
partment of  Labor's  Occupational  Directory — a  majority  of  the  peo- 
ple that  did  that  work  nationwide  were  American  citizens.  And 
only  in  the  southwestern  United  States,  along  the  Mexican  border, 
in  Michigan,  Maine,  and  areas  along  the  Canadian  border  did  you 
have  illegal  aliens  doing  the  work. 

And  the  argument  that  Americans  don't  do  that  work  is  non- 
sense. So  that  is  why  I  am  curious  to  the  degree  which  the  Forest 
Service  in  other  areas  use  the  college  students,  teenagers.  That  is 
the  normal  way  most  of  this  work  had  been  done. 

And  I  think  the  examples  you  cite  of  exploitation  of  workers, 
which  is  nationwide  when  it  comes  to  illegal  aliens — if  they  try  to 
join  a  union,  the  boss  notifies  the  INS  and  says,  there  are  some  il- 
legal aliens  here,  and  doesn't  pay  them  the  last  check. 

Well,  I  thank  you  for  your  testimony.  And  I  would  hope  that  the 
committee,  in  working  with  the  Department  of  Agriculture  and  the 
inspector  general's  office,  we  could  get  a  clear  understanding  of 
how  vigorously  they  are  going  to  enforce  the  laws  of  this  country. 
Thank  you. 

Mr.  CONDIT.  Thank  you,  Mr.  Horn.  You  have  all  described  the 
terrible  situations  in  which  you  found  the  undocumented  workers. 
I  assume  that  there  are  supervisors  who  are  not  undocumented 
workers  who  live  and  stay  in  the  same  camp  area.  Do  they  live 
under  the  same  conditions  as  well? 

Mr.  Gregg.  The  incidents  where  I  have  observed  the  supervisor 
actually  staying  onsite,  they  usually  have  a  camper  shell  or  some- 
thing. So  they  got  a  little  higher  standard  of  living  normally.  Al- 
though I  think  we  have  been  in  some  where  they  have  also  been 
sleeping  out  in  the  dirt  under  a  plastic  tarp. 

Mr.  Condit.  Are  the  supervisors  who  conduct  the  oversight  of  the 
day-to-day  work  undocumented  workers  as  well,  or  are  they  some- 
body that  the  contractor  has  picked  out  that  is  not  an  undocu- 
mented worker? 

Mr.  Carlton.  I  might  answer  that.  I  think  the  vast  majority  of 
them  are  American  citizens.  They  speak  good  English,  and  they 
communicate  with  our  COR's  in  the  field  and,  of  course,  with  the 
owner  of  the  company  that  they  are  working  for. 

Mr.  Condit.  Would  you  characterize  their  standard  of  living 
equal  to  the  undocumented  worker  or  better  or  do  they  get  special 
treatment  is  what  I  am  really  after. 

Mr.  Carlton.  I,  like  Gordon,  have  noticed  that  normally  they 
will  have  a  pickup  truck  with  a  camper  shell  on  it  and  have  water 
and  something  like  that.  And  so,  yes,  I  think  it's  a  little  higher. 

Mr.  Condit.  Let  me  tell  the  three  of  you  that  we  are  thankful 
that  you  are  here  today.  I  know  you  went  out  on  a  limb  and  put 
yourself  on  the  line  for  being  here.  If  you  have  any  repercussions 
because  of  the  information  that  you  have  provided  us,  contact  this 
subcommittee.  Every  member  of  this  subcommittee  will  be  helpful 
to  you  if  there  are  any  repercussions  at  all. 

You  have  done  a  good  job  on  behalf  of  this  subcommittee,  and  on 
behalf  of  the  Forest  Service  program.  What  you  are  doing  today  is 
good  for  the  country  and  it  is  good  for  us  to  sort  of  straighten  out 
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this  problem.  And  so  I  commend  you  and  congratulate  you  for  com- 
ing forward.  We  are  here  to  try  to  straighten  the  problem  out. 

And,  once  again,  if  are  there  any,  any  problems  that  you  have 
in  relationship  to  what  you  have  done  today  and  in  the  past,  you 
make  sure  you  contact  us. 

And,  with  that,  I  am  going  to  thank  you  for  being  here. 

Any  other  questions  to  this  panel? 

Thank  you  very  much. 

Ms.  KUSHNER.  Thank  you,  Mr.  Chairman,  for  inviting  us. 

Mr.  Condit.  You  are  welcome. 

We  will  like  to  ask  the  witnesses  for  panel  2  to  come  forward. 
This  panel  features  Wardell  Townsend,  Assistant  Secretary  for  Ad- 
ministration for  USD  A;  Rex  Hartgraves,  Associate  Deputy  Chief  of 
the  Administration  for  Forest  Service;  Michael  Williams,  the  Acting 
Chief  of  Staff  of  the  Border  Patrol;  and  John  Fraser,  the  Acting  As- 
sistant Secretary  for  Employment  Standards  Administration. 

I  think  I  got  everyone  in.  Is  that  correct? 

We  have  a  policy  of  swearing  all  witnesses  in.  Would  you  please 
stand? 

[Witnesses  sworn.] 

Mr.  Condit.  Mr.  Townsend,  do  you  want  to  begin? 

STATEMENT  OF  WARDELL  A.  TOWNSEND,  JR.,  ASSISTANT  SEC- 
RETARY FOR  ADMINISTRATION,  U.S.  DEPARTMENT  OF  AGRI- 
CULTURE 

Mr.  Townsend.  Yes,  thank  you,  Mr.  Chairman.  And  good  morn- 
ing to  you  and  distinguished  members  of  the  panel.  Thank  you  for 
allowing  me  the  opportunity  to  speak  to  you  today  about  contract- 
ing practices  at  the  Department  of  Agriculture. 

The  Department  of  Agriculture  has  one  of  the  largest  contracting 
programs  among  civilian  agencies.  During  fiscal  year  1992,  the  De- 
partment spent  $2.85  billion  through  over  20,000  contract  actions. 
Commodity  acquisitions,  which  are  not  subject  to  the  Federal  Prop- 
erty and  Administrative  Services  Act,  account  for  2,650  of  the 
20,000  actions  and  roughly  $1.9  billion. 

The  Department's  procurement  program  is  managed  by  a  senior 
member  of  my  staff,  the  Director  of  the  Office  of  Operations.  He  is 
Agriculture's  Senior  Procurement  Executive  and  the  Procurement 
Debarment  Official.  As  permitted  by  the  Agriculture  Acquisition 
Regulation,  which  supplements  the  Federal  Acquisition  Regulation, 
28  agriculture  agencies  are  delegated  the  authority  by  the  Procure- 
ment Executive  to  enter  into  and  administer  contracts. 

The  heads  of  these  28  agencies  are,  by  virtue  of  authority  dele- 
gated to  them,  designated  heads  of  contracting  activities.  They  are 
accountable  to  the  Senior  Procurement  Executive  for  the  contract- 
ing programs  within  their  respective  agencies.  Heads  of  contracting 
activities  may  appoint  one  designee  to  oversee  the  contracting  pro- 
gram of  the  agency  and  further  delegate  contracting  authority  to 
qualified  contracting  officers  that  may  have  met — or  that  have  met 
the  training  and  experience  requirements  of  the  departmental  con- 
tracting officer  warrant  system.  We  have  695  professional  contract- 
ing officers  in  agriculture  that  are  assigned  to  duty  stations  across 
the  Nation. 
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Reforestation  contracts  are  awarded  and  administrated  by  the 
Forest  Service  contracting  officers.  The  Chief  of  the  Forest  Service 
has  been  delegated  unlimited  authority — unlimited  contracting  au- 
thority and  has  appointed  a  designee,  the  Director  of  Procurement 
and  Property,  to  manage  the  Forest  Service's  procurement  pro- 
gram. The  Forest  Service  has  contracting  officers  located  in  head- 
quarters, here  in  Washington,  research  stations,  regional  offices, 
and  national  forests  who  are  authorized  to  enter  into  and  admin- 
ister contracts. 

Let  me  address  the  issue  of  doing  business  with  contractors  who 
knowingly  hire  undocumented  workers.  This  administration  will 
not  tolerate  knowingly  hiring  undocumented  workers  and  will  co- 
operate to  the  fullest  extent  possible  with  those  agencies  having  re- 
sponsibility to  enforce  our  labor  and  immigration  laws. 

It  is  the  policy  of  the  Department  of  Agriculture  to  notify  both 
the  Department  of  Labor  and  the  Immigration  and  Naturalization 
Service  of  impending  awards  of  labor — intensive  contracts  where 
there  has  been  an  indication  of  contractors  knowingly  hiring  un- 
documented workers. 

Furthermore,  as  we  develop  the  past  performance  information 
system,  as  required  by  letter  92-5  of  the  Office  of  Federal  Procure- 
ment Policy,  we  will  design  a  system  to  enable  the  heads  of  the 
contracting  activities  to  determine  if  their  agencies  are  contracting 
with  contractors  who  have  a  history  of  knowingly  employing  un- 
documented workers.  If  contractors  are  found  to  have  a  history  of 
employing  undocumented  workers,  the  heads  of  contracting  activi- 
ties will  be  encouraged  to  initiate  investigation  and  propose  debar- 
ment if  warranted. 

Mr.  Chairman,  I  want  to  assure  you  and  the  members  of  the 
committee  that  the  Department  of  Agriculture  does  not  take  lightly 
the  practice  of  contractors  knowingly  hiring  undocumented  work- 
ers. I  will  hold  my  Senior  Procurement  Executive  and  the  heads  of 
the  contracting  activities  personally  accountable  to  ensure  aggres- 
sive cooperation  with  the  Department  of  Labor  and  the  Immigra- 
tion and  Naturalization  Service. 

As  I  conclude  my  remarks,  Mr.  Chairman,  I  will  stand  ready  to 
answer  any  questions  that  you  or  members  of  the  committee  may 
have. 

Mr.  Condit.  Thank  you.  We  will  get  back  to  you  with  questions, 
but  we  will  try  to  get  through  the  whole  panel  first. 

[The  prepared  statement  of  Mr.  Townsend  follows:] 
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STATEMENT  OF 

WARDELL  C.  TOWNSEND,  JR. 

ASSISTANT  SECRETARY  FOR  ADMINISTRATION 

UNITED  STATES  DEPARTMENT  OF  AGRICULTURE 

Before  the 

Subcommittee  on  Information,  Justice,  Transportation, 

and  Agriculture 

Committee  on  Operations 

United  State  House  of  Representatives 

Concerning  Contracting  Practices  for  Reforestation  Contracts 

June  30,  1993 

MR.  CHAIRMAN  AND  MEMBERS  OF  THE  SUBCOMMITTEE: 
Thank  you  for  the  opportunity  to  speak  to  you  today  about  contracting 
practices  at  the  Department  of  Agriculture.  The  Department  of  Agriculture  has 
one  of  the  largest  contracting  programs  among  the  civilian  agencies.  During 
fiscal  year  1992,  the  Department  spent  $2.85  billion  through  over  20,000 
contract  actions.  Commodity  acquisitions,  which  are  not  subject  to  the  Federal 
Property  and  Administrative  Services  Act,  account  for  2,655  of  the  20,000 
actions  and  roughly  $1.9  billion. 

The  Department's  procurement  program  is  managed  by  a  senior  member  of  my 
staff,  the  Director  of  the  Office  of  Operations.  He  is  Agriculture's  Senior 
Procurement  Executive  and  the  Procurement  Debarment  Official.  As  permitted 
by  the  Agriculture  Acquisition  Regulation,  which  supplements  the  Federal 
Acquisition  Regulation,  28  of  the  40  Agriculture  agencies  have  been  delegated 
authority  by  the  Procurement  Executive  to  enter  into  and  administer  contracts. 
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The  heads  of  these  28  agencies  are,  by  virtue  of  authority  delegated  to  them, 

designated  "Heads  of  Contracting  Activities."    They  are  accountable  to  the 

Senior   Procurement   Executive   for   the    contracting    programs    within   their 

respective  agencies.  Heads  of  contracting  activities  may  appoint  one  designee 

to   oversee   the   contracting    program    of  the   agency   and   further  delegate 

contracting  authority  to  qualified  contracting  officers  that  have  met  the  training 

and  experience  requirements  of  the  Departmental  Contracting  Officer  Warrant 

System.   We  have  695  professional  contracting  officers  in  Agriculture  that  are 

assigned  to  duty  stations  across  the  Nation. 

Reforestation  contracts  are  awarded  and  administered  by  Forest  Service 
contracting  officers.  The  Chief  of  the  Forest  Service  has  been  delegated 
unlimited  contracting  authority  and  has  appointed  a  designee,  the  Director  of 
Procurement  and  Property,  to  manage  the  Forest  Service  procurement  program. 
The  Forest  Service  has  contracting  officers  located  in  Headquarters,  Research 
Stations,  Regional  Offices,  and  National  Forests  who  are  authorized  to  enter 
into  and  administer  contracts. 

Let  me  address  the  issue  of  doing  business  with  contractors  who  knowingly 
hire  undocumented  workers.  This  Administration  will  not  tolerate  knowingly 
hiring  undocumented  workers  and  will  cooperate  to  the  fullest  extent  possible 
with  those  agencies  having  responsibility  to  enforce  our  labor  and  immigration 
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laws.     It  is  the  policy  of  the  Department  of  Agriculture  to  notify  both  the 

Department   of   Labor   and   the   Immigration   and    Naturalization   Service   of 

impending   awards   of  labor  intensive   contracts   where  there  has   been  an 

indication      of     contractors      knowingly      hiring      undocumented      workers. 

Furthermore,  as  we  develop  our  Past  Performance  Information  system  as 

required  by  Letter  92-5  of  the  Office  of  Federal  Procurement  Policy,  we  will 

design  the  system   to  enable  the   Heads   of  the   Contracting   Activities  to 

determine  if  their  agencies  are  contracting  with  contractors  who  have  a  history 

of  knowingly  employing  undocumented  workers.    If  contractors  are  found  to 

have  a  history  of  employing  undocumented  workers,  the  Heads  of  Contracting 

Activities  will  be  encouraged  to  initiate  an  investigation  and  propose  debarment 

if  warranted. 

Mr.  Chairman,  I  want  to  assure  you  that  the  Department  of  Agriculture  does  not 
take  lightly  the  practice  of  contractors  knowingly  hiring  undocumented  workers. 
I  will  hold  my  Senior  Procurement  Executive  and  the  Heads  of  the  Contracting 
Activities  personally  accountable  to  ensure  aggressive  cooperation  with  the 
Department  of  Labor  and  the  Immigration  and  Naturalization  Service. 

This  concludes  my  statement.  I  will  be  available  with  Mr.  Hartgraves  for 
questions. 
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Mr.  Condit.  Mr.  Hartgraves. 

STATEMENT  OF  REX  HARTGRAVES,  ASSOCIATE  DEPUTY 
CHIEF,  U.S.  FOREST  SERVICE,  ACCOMPANIED  BY  WAYNE 
LEWIS,  GROUP  LEADER  FOR  ACQUISITIONS,  ADMINISTRA- 
TIVE SERVICES  STAFF,  PACD7IC  NORTHWEST  REGION 

Mr.  Hartgraves.  Thank  you,  Mr.  Chairman,  for  the  opportunity 
to  discuss  the  Forest  Service  procurement  practices  and  the  un- 
documented workers  involved  in  reforestation  activities  on  the  na- 
tional forests. 

I  am  accompanied  today  by  Wayne  Lewis,  who  is  the  group  lead- 
er for  acquisitions  within  the  administrative  services  staff  in  the 
Pacific  Northwest  region,  whom  you  asked  if  we  could  have 
present.  So  he  is  available  also  for  questions. 

Mr.  Condit.  Thank  you. 

Mr.  Hartgraves.  The  Forest  Service  uses  service  contracts  to  ac- 
complish reforestation,  timber  stand  improvement,  and  other  labor- 
intensive  work  on  national  forest  lands.  The  hiring  of  undocu- 
mented workers  by  reforestation  contractors  is  a  current  subject  of 
media  and  public  interest,  and  we  are  very  concerned  about  this 
issue. 

The  Forest  Service  does  not  condone  the  hiring  of  undocumented 
workers.  To  prevent  violations,  we  have  taken  action  and  are  con- 
tinuing to  take  actions  which  I  will  outline  during  this  testimony. 

I  would  like  to  begin  by  providing  this  committee  some  back- 
ground information  on  the  Forest  Service  reforestation  and  timber 
stand  improvement  program.  Contractors  that  accomplish  a  portion 
of  this  work  provide  an  important  service  to  our  agency.  Addition- 
ally, this  work  provides  employment  in  many  of  our  local  commu- 
nities. 

In  fiscal  year  1992,  the  Forest  Service  funded  $185.5  million  of 
reforestation  and  timber  stand  improvement  work  on  approxi- 
mately 847,000  acres  nationwide.  More  than  473,000  acres,  or  56 
percent,  were  located  in  the  States  of  Oregon,  Washington,  Califor- 
nia, Idaho,  and  Montana.  This  work  was  accomplished  by  our  own 
work  force  and  through  contracting  on  the  national  forest  lands. 

We  issue  approximately  750  service  contracts  each  year  to  accom- 
plish a  portion  of  the  reforestation  and  timber  stand  improvement 
work.  We  don't  know  the  exact  number  of  people  that  are  hired  by 
the  contractors  to  perform  the  service  work  on  the  national  forests, 
but  the  numbers  are  substantial. 

We  do  not  believe  that  hiring  of  undocumented  workers  is  a 
widespread  practice  among  the  many  contractors  that  we  use.  For 
example,  we  have  awarded  almost  300  reforestation  contracts  this 
fiscal  year  and,  as  far  as  we  are  aware,  less  than  5  percent  of  the 
contractors  had  undocumented  workers. 

There  are  also  indicators  that  the  problem  occurs  in  cycles,  pos- 
sibly in  response  to  the  national  economy.  Between  1985  and  1988, 
the  Forest  Service  dealt  with  a  number  of  violations.  For  example, 
in  1988,  the  Forest  Service,  in  cooperation  with  INS  and  the  De- 
partment of  Labor,  investigated  a  contractor's  campsite  and  appre- 
hended 15  undocumented  workers.  This  was,  Mr.  Chairman,  the 
same  site  that  was  shown  on  CNN  in  that  program  they  had. 
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For  several  reasons,  including  unsafe  and  unclean  living  condi- 
tions for  the  workers,  the  Forest  Service  and  the  Department  of 
Labor  withheld  from  the  contractor  the  full  contract  amount  of 
$116,875.  In  addition,  the  contractor  was  debarred  and  cannot  bid 
on  any  government  contracts  until  1996. 

There  are  both  administrative  and  legal  measures  for  resolving 
issues  with  contractors  who  do  not  follow  the  provisions  of  their 
contracts.  Contractors  may  be  debarred  and  suspended  under  var- 
ious processes  within  the  Departments  of  Agriculture  and  Labor. 
The  Forest  Service  may  withhold  payment  from  contractors  for 
labor  law  violations  at  the  request  of  the  Department  of  Labor 
until  corrective  actions  have  been  taken.  Contractors  who  violate 
Federal,  State,  and  local  laws  may  also  be  prosecuted  in  the  crimi- 
nal courts. 

The  primary  method  of  ensuring  that  Forest  Service  contractors 
do  not  knowingly  employ  undocumented  workers  is  the  employer 
sanctions  provisions  of  the  Immigration  Reform  and  Control  Act.  If 
an  employer  does  knowingly  employ  an  undocumented  worker  the 
contractor  is  subject  to  a  civil  penalty  of  anywhere  from  $250  to 
$10,000  for  each  undocumented  worker  knowingly  employed. 

The  Forest  Service  contractors,  like  all  other  employers,  are  sub- 
ject to  the  employer  sanctions  and  antidiscrimination  provisions  of 
the  act.  As  such,  for  all  individuals  employed  after  its  passage,  they 
have  to  fill  out  an  Employment  Eligibility  Verification  Form,  1-9. 

Under  the  Immigration  Reform  and  Control  Act,  it  is  the  1-9 
form  which  provides  the  primary  basis  for  ensuring  that  an  em- 
ployer does  not  knowingly  employ  an  individual  unauthorized  to 
work  in  the  United  States.  In  addition,  the  form,  if  its  instructions 
are  followed,  ensure  that  individuals  will  not  be  discriminated 
against  on  the  basis  of  their  citizenship  status  or  national  origin. 
Again,  the  penalties  range  from  $250  to  $10,000. 

Prior  to  issuing  a  notice  to  proceed  on  a  service  contract,  the  For- 
est Service  requires  contractors  to  provide  a  valid  labor  registration 
number  which  has  been  filed  with  the  Department  of  Labor.  Docu- 
ments must  be  available  at  the  Department  of  Labor's  request 
which  provide  the  name  of  each  person  on  the  work  crew,  place  of 
employment,  period  of  employment,  wage  rates,  and  other  related 
information.  Notices  of  contract  awards  are  routinely  sent  to  the 
local  offices  of  the  Department  of  Labor  and  the  INS  and  Border 
Patrol.  Information  is  also  provided  to  State  agencies  at  their  re- 
quest. 

So  each  time  that  we  put  out  a  service  contract,  we  notify  both 
Department  of  Labor  and  the  INS  that  we  are  doing  this.  And,  in 
this  way,  this  is  part  of  an  agreement  that  we  put  together  in  1986 
when  we  were  having  so  much  trouble  with  undocumented  work- 
ers. 

The  steps  that  a  contracting  officer  is  required  to  take — and  it 
is  policy  that  they  take  these  steps — is: 

The  contracting  officers  will  notify  INS  when  a  labor-intensive 
contract  has  been  issued. 

The  contracting  officers  will  invite  INS  to  attend  the  prework 
meeting  to  inform  the  contractor  of  the  problems  associated  with 
the  knowing  hiring  of  undocumented  workers. 
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Contracting  officers  will  ensure  that  the  contract  administration 
personnel  are  aware  of  the  presence  of  illegal  workers  among  con- 
tractors' crews.  That  is  a  policy. 

The  contracting  officers  will  cooperate  with  INS  and  DOL  to  con- 
tinuously monitor  legal,  safety,  wage,  and  other  requirements  of 
service  contracts. 

It  is  important  to  note  that  the  Forest  Service  does  not  have  law 
enforcement  authority  to  investigate  or  pursue  undocumented 
workers.  And  what  we  have  done  is  the  Forest  Service  law  enforce- 
ment personnel  cooperate  with  agents  of  the  INS  and  Border  Pa- 
trol. And,  in  talking  to  several  of  our  regions,  the  response  I  get 
back  is  that  we  have  excellent  cooperation  with  the  Border  Patrol, 
and  our  officers  in  those  areas  have  been  working  with  them. 

We  just  heard  that  we  do  have  some  problems,  and  it  is  apparent 
we  have  problems  in  California,  and  they  will  have  to  be  dealt 
with.  I  personally  met  before  this  hearing  with  the  Department  of 
Labor  and  INS  and  the  Border  Patrol  to  discuss  the  problems  we 
are  having  and  to  look  at  ways  that  we  can  increase  our  efforts 
with  theirs  to  get  on  top  of  the  problem.  So  we  do  agree  with  you, 
Mr.  Chairman. 

We  will  continue  to  report  suspected  problems  and  support  the 
proper  authorities  in  INS  and  DOL  who  have  the  responsibility  for 
enforcing  these  laws.  The  Forest  Service  will  also  suspend  the  work 
of  a  contractor  when  undocumented  workers  are  known  to  be  on 
the  crews. 

The  Forest  Service  is  also  concerned  that  contract  employees  are 
paid  as  required  by  the  contract  and  that  the  contract  provisions 
relating  to  health,  housing,  and  other  living  conditions  are  fol- 
lowed. Our  policy  is  that  requirements  of  the  Migrant  and  Seasonal 
Workers  Protection  Act  be  met,  which  deals  witn  their  health  and 
safety. 

Therefore,  the  Forest  Service  also  met  with  Labor  to  share  infor- 
mation and  to  emphasize  the  need  to  work  together  to  preclude 
abuses  by  contractors.  And  one  of  the  things  we  agreed  to  do,  Mr. 
Chairman,  was  to  share  information  in  our  data  bases  about  con- 
tractors in  violation  so  that  we  can  pick  up  a  pattern  of  a  contrac- 
tor that  is  moving  around  the  country. 

Also,  in  our  discussions  on  how  we  might  get  on  top  of  the  prob- 
lem, we  want  to  attempt  to  ensure  that  Forest  Service  contracting 
officers  are  capable  of  identifying  crew — related  problems,  and  the 
Forest  Service  will  identify  positions  where  bilingual  skills  are  nec- 
essary to  perform  these  assignments. 

We  will  continue  to  look  for  ways  to  ensure  that  undocumented 
workers  are  not  employed  on  national  forest  lands  and  that  the 
contractors  who  violate  these  laws  are  not  awarded  Federal  con- 
tracts in  the  future. 

Mr.  Chairman,  this  concludes  my  statement.  Mr.  Lewis  and  I 
will  be  available  to  answer  any  questions  you  may  have. 

Mr.  Condit.  Thank  you  Mr.  Hartgraves.  We  appreciate  your  tes- 
timony. 

[The  prepared  statement  of  Mr.  Hartgraves  follows:] 
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STATEMENT  OF 

CHARLES  R.  HARTGRAVES ,  ASSOCIATE  DEPUTY  CHIEF 

FOREST  SERVICE 

UNITED  STATES  DEPARTMENT  OF  AGRICULTURE 

Before  the 
Subcommittee  on  Information,  Justice,  Transportation, 

and  Agriculture 

Committee  on  Government  Operations 

United  States  House  of  Representatives 

Concerning  Contracting  Practices  and  Undocumented  Workers 
on  Reforestation  Contracts 

June  30,  1993 


MR.  CHAIRMAN  AND  MEMBERS  OF  THE  SUBCOMMITTEE: 

Thank  you  for  the  opportunity  to  discuss  procurement  practices 
and  undocumented  workers  involved  in  reforestation  activities 
on  the  National  Forests.   I  am  accompanied  by  Wayne  Lewis, 
Group  Leader  for  Acquisitions  within  the  Administrative 
Services  Staff  in  the  Pacific  Northwest  Region. 

The  Forest  Service  uses  service  contracts  to  accomplish 
reforestation,  timber  stand  improvement  and  other 
labor-intensive  work  on  National  Forest  lands.   The  hiring  of 
undocumented  workers  by  reforestation  contractors  is  a  current 
subject  of  media  and  public  interest,  and  we  are  very  concerned 
about  this  issue.   The  Forest  Service  does  not  condone  the 
hiring  of  undocumented  workers.   To  prevent  violations,  we  have 
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2 
taken  action  and  are  continuing  to  take  actions  which  I  will 
outline  during  this  testimony. 

I  would  like  to  begin  by  providing  this  Committee  background 
information  on  the  Forest  Service  reforestation  and  timber 
stand  improvement  program.   Contractors  that  accomplish  a 
portion  of  this  work  provide  an  important  service  to  our 
Agency.   Additionally,  this  work  provides  employment  in  many 
local  communities. 

In  fiscal  year  1992,  the  Forest  Service  funded  $185.5  million 
for  reforestation  and  timber  stand  improvement  work  on 
approximately  847,000  acres  nationwide.   More  than  473,000 
acres,  or  56%,  were  located  in  the  states  of  Oregon, 
Washington,  California,  Idaho,  and  Montana.   This  work  was 
accomplished  by  our  own  workforce  and  through  contracting  on 
National  Forest  lands.   We  issue  approximately  750  service 
contracts  each  year  to  accomplish  a  portion  of  the 
reforestation  and  timber  stand  improvement  work.   We  don't  know 
the  exact  number  of  people  that  are  hired  by  contractors  to 
perform  service  work  on  the  National  Forests  but  the  numbers 
are  substantial. 

We  do  not  believe  that  the  hiring  of  undocumented  workers  is  a 
widespread  practice  among  the  many  contractors  that  we  use. 
For  example,  we  have  awarded  almost  300  reforestation  contracts 
this  fiscal  year  and  as  far  as  we  are  aware,  less  than  five 
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percent  of  the  contractors  had  undocumented  workers .   There  are 
also  indicators  that  this  problem  occurs  in  cycles,  possibly  in 
response  to  the  national  economy.   Between  1985  -  1988,  the 
Forest  Service  dealt  with  a  number  of  violations.   For  example, 
in  1988,  the  Forest  Service,  in  cooperation  with  the 
Immigration  and  Naturalization  Service  (INS)  and  the  Department 
of  Labor  (DOL) ,  investigated  a  contractor's  camp  site  and 
apprehended  15  undocumented  workers.   For  several  reasons, 
including  unsafe  and  unclean  living  conditions  for  the  workers, 
the  Forest  Service  and  DOL  withheld  from  the  contractor  the 
full  contract  amount  of  $116,875.   In  addition,  the  contractor 
was  debarred  and  cannot  bid  on  any  government  contracts 
until  1996. 

There  are  both  administrative  and  legal  measures  for  resolving 
issues  with  contractors  who  do  not  follow  the  provisions  of 
their  contracts .   Contractors  may  be  debarred  and  suspended 
under  various  processes  within  the  Departments  of  Agriculture 
and  Labor.   The  Forest  Service  may  withhold  payment  from 
contractors  for  labor  law  violations  at  the  request  of  the 
Department  of  Labor  until  corrective  actions  have  been  taken. 
Contractors  who  violate  federal,  state,  and  local  laws  may  also 
be  prosecuted  in  criminal  courts. 

The  primary  method  of  ensuring  that  Forest  Service  contractors 
do  not  knowingly  employ  undocumented  workers  is  the  employer 
sanctions  provisions  of  the  Immigration  Reform  and  Control  Act 
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4 
(IRCA) .   If  an  employer  does  knowingly  employ  an  undocumented 
worker  s/he  is  subject  to  a  civil  penalty  of  anywhere  from  $250 
to  $10,000  for  each  undocumented  worker  knowingly  employed. 
Forest  Service  contractors  like  all  other  employers  are  subject 
to  the  employer  sanctions  and  antidiscrimination  provisions  of 
IRCA.   As  such  for  all  individuals  employed  after  its  passage, 
they  have  to  fill  out  an  Employment  Eligibility  Verification 
Form,  INS  form  1-9. 

Under  IRCA  it  is  the  1-9  form  which  provides  the  primary  basis 
for  ensuring  that  an  employer  does  not  knowingly  employ  an 
individual  unauthorized  to  work  in  the  United  States.   In 
addition,  the  form,  if  its  instructions  are  followed,  ensure 
that  individuals  will  not  be  discriminated  against  on  the  basis 
of  their  citizenship  status  or  national  origin.   The  penalties 
for  discriminating  against  a  documented  worker  are  $250  to 
$10,000,  depending  on  the  circumstances. 

Prior  to  issuing  a  Notice  to  Proceed  on  a  service  contract,  the 
Forest  Service  requires  contractors  to  provide  a  valid  labor 
registration  number  which  has  been  filed  with  the  Department  of 
Labor.   Documents  must  be  available  at  DOL's  request  which 
provide  the  name  of  each  person  on  the  work  crew,  place  of 
employment,  period  of  employment,  wage  rates  and  other  related 
information.   Notices  of  contract  awards  are  routinely  sent  to 
the  local  offices  of  the  DOL  and  the  INS,  Border  Patrol 


34 


5 
division.   Information  is  also  provided  to  state  agencies  at 
their  request. 

As  a  result  of  a  meeting  with  INS  in  1986,  the  Forest  Service 
directed  its  Contracting  Officers  (CO's)  to  take  the  following 
actions: 

-  CO's  will  notify  INS  when  a  labor-intensive  contract  has 
been  issued; 

-  CO's  will  invite  INS  to  attend  the  prework  meeting  to 
inform  the  contractor  of  the  problems  associated  with  the 
knowing  hiring  of  undocumented  workers ; 

-  CO's  will  assure  that  contract  administration  personnel 
are  alert  about  the  presence  of  illegal  workers  among 
contractors'  crews; 

-  CO's  will  cooperate  with  INS  and  DOL  to  continuously 
monitor  legal,  safety,  wage  and  other  requirements  of 
service  contracts; 

It  is  important  to  note  that  the  Forest  Service  does  not  have 
law  enforcement  authority  to  investigate  or  pursue  undocumented 
workers.   Therefore,  Forest  Service  law  enforcement  personnel 
cooperate  with  agents  of  the  INS  and  Border  Patrol .   The  Forest 
Service  met  recently  with  officials  of  the  INS  to  share 
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information  and  to  continue  to  develop  a  viable  working 
relationship  to  prevent  the  knowing  use  of  undocumented  workers 
by  contractors.   We  will  continue  to  report  suspected  problems 
and  support  the  proper  authorities  in  INS  and  DOL  who  have  the 
responsibility  for  enforcing  immigration  and  labor  laws.   The 
Forest  Service  will  also  suspend  the  work  of  a  contractor  when 
undocumented  workers  are  known  to  be  on  crews . 

The  Forest  Service  is  also  concerned  that  contract  employees 
are  paid  as  required  by  the  contract  and  that  contract 
provisions  related  to  health,  housing,  and  other  living 
conditions  are  followed.   Our  policy  is  that  requirements  of 
the  Migrant  and  Seasonal  Workers  Protection  Act  be  met. 
Therefore,  the  Forest  Service  also  met  with  DOL  to  share 
information  and  to  emphasize  the  need  to  work  together  to 
preclude  abuses  by  contractors.   In  an  attempt  to  ensure  that 
Forest  Service  Contracting  Officers  are  capable  of  identifying 
crew- related  problems,  the  Forest  Service  will  identify 
positions  where  bilingual  skills  are  necessary  to  perform 
assessments.   We  will  also  continue  to  look  for  ways  to  ensure 
that  undocumented  workers  are  not  employed  on  National  Forest 
lands ,  and  that  contractors  who  violate  laws  are  not  awarded 
federal  contracts. 

Mr.  Chairman,  this  concludes  my  statement.   Mr.  Lewis  and  I 
will  answer  any  questions  you  may  have. 
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Mr.  Condit.  Mr.  Williams. 

STATEMENT  OF  MICHAEL  S.  WILLIAMS,  ACTING  CHIEF  OF 
STAFF,  IMMIGRATION  AND  NATURALIZATION  SERVICE, 
CHIEF,  U.S.  BORDER  PATROL 

Mr.  Williams.  Good  morning,  Mr.  Chairman  and  members  of  the 
subcommittee.  I  appreciate  the  opportunity  to  be  here  before  you 
today  to  address  Immigration  and  Naturalization  Service  issues 
relative  to  the  Federal  reforestation  program. 

My  name  is  Mike  Williams,  and  I  am  currently  Acting  Chief  of 
Staff  of  the  Immigration  and  Naturalization  Service.  When  I  am 
not  Acting  Chief  of  Staff,  my  position  at  INS  is  Chief  of  the  U.S. 
Border  Patrol. 

During  my  26  years  with  the  Border  Patrol  I  have  had  enforce- 
ment responsibilities  in  many  areas,  including  parts  of  the  Pacific 
Northwest,  northern  California,  Oregon,  Montana,  Wyoming,  and 
Idaho. 

The  Service  is  aware  of  the  fact  that  there  have  been  intermit- 
tent problems  associated  with  the  hiring  practice  of  some  Federal 
reforestation  contractors  as  well  as  the  impact  such  illicit  employ- 
ment practices  pose  to  our  society.  Under  the  provisions  of  the  Im- 
migration and  Nationality  Act  it  is  illegal  for  unauthorized  workers 
to  reside  and  work  in  the  United  States,  and  it  is  the  primary  re- 
sponsibility of  the  INS  to  enforce  the  provisions  of  the  act. 

Historically,  the  INS,  the  Forest  Service  of  the  Department  of 
Agriculture,  and  the  Employment  Standards  Administration  of  the 
Department  of  Labor,  have  maintained  an  excellent  working  rela- 
tionship. Under  section  274A  of  the  act,  DOL  was  assigned  a  role 
in  the  enforcement  of  employer  sanctions  by  granting  DOL  officers 
authority  to  inspect  Employment  Eligibility  Verification  Forms, 
Form  1-9. 

In  addition,  a  memorandum  of  understanding  was  formally 
signed  on  June  9,  1992,  between  the  Department  of  Labor  and  INS. 
Under  this  MOU,  the  Department  of  Labor  may  issue  warning  no- 
tices to  employers  who  violate  the  verification  requirements  of  the 
act. 

An  agreement  was  initiated  between  the  Forest  Service  and  INS 
on  May  30,  1986,  which  remains  in  effect,  to  address  the  problem 
of  unauthorized  workers  hired  by  Federal  reforestation  contractors. 
This  agreement  calls  for  the  Forest  Service  to  inform  INS  or  the 
Department  of  Labor  of  each  forestry  contract  award  and  to  invite 
INS  officers  to  attend  prework  meetings  in  order  to  address  em- 
ployer sanctions  requirements. 

Forest  Service  contracting  officers  are  to  notify  the  nearest  Bor- 
der Patrol  sector  headquarters  as  soon  as  awards  are  made  to  in- 
form them  of  the  prework  meeting  date,  location  of  the  work  site 
and  approximate  duration  of  the  work  to  be  performed. 

Furthermore,  the  action  plan  calls  for  the  INS  to  notify  the  De- 
partment of  Labor  immediately  after  undocumented  workers  have 
been  arrested  so  they  may  be  interviewed,  before  deportation,  to 
determine  the  need  for  investigation  of  possible  labor  violations  by 
the  contractor.  INS  checks  its  records  on  employers  for  information 
on  individuals  and  firms  bidding  on  Forest  Service  contracts.  The 
relevant  INS  office  notifies  the  Forest  Service  contracting  officers, 
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in  writing,  of  each  case  involving  arrest  of  unauthorized  aliens  on 
government  contracts. 

Ideally,  this  agreement  provides  for  a  check  and  balance  type  of 
cooperative  effort  between  the  Forest  Service  and  the  INS.  In  prac- 
tice, however,  Mr.  Chairman,  it  is  often  beyond  the  INS's  capabili- 
ties to  always  comply  with  many  of  the  provisions,  primarily  be- 
cause of  competing  enforcement  priorities:  Apprehension  of  alien 
smugglers,  removal  of  criminal  aliens,  enforcement  against  docu- 
ment fraud,  and  a  committed  presence  along  our  Nation's  land  bor- 
ders. 

INS  is  engaged  in  enforcement  operations  targeting  illegal  hiring 
practices  by  Federal  reforestation  contractors.  Our  officers  visit 
worker  camps  where  reforestation  efforts  are  underway  and  arrest 
and  deport  undocumented  workers  when  detected. 

INS  officers  conduct  inspections  of  Employer  Eligibility  Verifica- 
tion Forms,  Forms  1-9,  to  establish  compliance  with  the  verifica- 
tion provisions  of  the  act.  They  are  a  result  of  a  general  adminis- 
trative plan  [GAP],  which  develops  leads  received  from  the  public 
and  other  governmental  agencies,  including  the  Department  of 
Labor  and  the  Forest  Service,  as  well  as  internally  developed  infor- 
mation. 

In  the  Pacific  Northwest,  there  are  four  Border  Patrol  sectors — 
Blaine;  Spokane,  WA;  Havre,  MT;  and  Livermore,  CA — and  four 
district  offices — Portland,  OR;  Seattle,  WA;  Helena,  MT;  and  San 
Francisco — in  which  reforestation  operations  are  conducted.  Ap- 
proximately 400  complaints  have  been  received  during  the  past  3 
years.  Complaints  primarily  pertain  to  the  use  of  unauthorized 
workers  as  laborers  in  reforestation  contracts  administered  by  the 
Forest  Service. 

During  the  past  3  years,  over  800  undocumented  workers  were 
apprehended  as  a  result  of  INS  responding  to  complaints  or  leads, 
and  approximately  75  employer  sanctions  cases  were  opened.  Civil 
money  penalties  totaling  $65,000  were  assessed  against  contractors 
who  violated  the  employer  sanctions  provisions  of  the  law. 

The  INS's  ability  to  institute  sanctions  actions  against  an  em- 
ployer is  hindered  dramatically  by  the  prevalence  of  counterfeit 
documents.  Under  the  act,  employers  are  penalized  for  knowingly 
hiring  illegal  aliens  and  are  required  to  examine  documents  show- 
ing that  the  applicant  is  authorized  to  work  in  the  United  States. 
In  fact,  several  independent  studies  have  indicated  that  the  effec- 
tiveness of  employer  sanctions  has  been  adversely  impacted  by  the 
widespread  availability  of  low  cost,  counterfeit  documents. 

The  individual  who  presents  and  the  employer  who  knowingly 
accepts  these  fraudulent  documents  can  be  administratively  penal- 
ized. 

The  1986  and  1990  amendments  to  the  act  have  provided  addi- 
tional tools  for  controlling  illegal  immigration  such  as  the  enhanced 
enforcement  efforts  of  employer  sanctions.  Through  cooperative  and 
coordinated  efforts  among  all  law  enforcement  agencies,  we  can 
continue  to  pursue  the  illegal  practice  of  hiring  unauthorized  work- 
ers by  reforestation  contractors.  INS  remains  vigilant  and  is  com- 
mitted to  a  coordinated  enforcement  effort  among  Federal,  State, 
and  local  agencies  in  targeting  violators  of  our  immigration  laws. 
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Thank  you  for  the  opportunity  to  speak  with  you,  and  I  will  be 
glad  to  answer  any  questions  you  may  have. 
Mr.  Condit.  Thank  you  Mr.  Williams. 
[The  prepared  statement  of  Mr.  Williams  follows:] 
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TESTIMONY  FOR  HOUSE  SUBCOMMITTEE 
ON  INFORMATION,  JUSTICE, 
TRANSPORTATION  AND  AGRICULTURE 

Wednesday,  June  30,  1993 
Good  Morning,  Mr.  Chairman  and  Members  of  the  Subcommittee: 

My  name  is  Mike  Williams  and  I  am  currently  Acting  Chief  of 
Staff  of  the  Immigration  and  Naturalization  Service.  When  I  am  not 
Acting  Chief  of  Staff,  my  position  at  INS  is  Chief,  U.S.  Border 
Patrol.  I  have  had  the  privilege  of  serving  in  many  areas 
including  the  Pacific  Northwest,  Northern  California,  Oregon, 
Montana  and  Idaho  for  the  past  2  6  years.  I  appreciate  the 
opportunity  to  appear  before  you  today  to  address  Immigration  and 
Naturalization  Service  (INS)  issues  relative  to  the  Federal 
reforestation  program. 

COOPERATIVE  EFFORTS 

INS  is  cognizant  that  there  have  been  intermittent  problems 
associated  with  the  hiring  practices  of  some  Federal  reforestation 
contractors  and  the  resultant  adverse  impact  that  such  illicit 
employment  practices  pose  to  our  society.  Under  the  provisions  of 
the  Immigration  and  Nationality  Act  (Act) ,  it  is  illegal  for 
unauthorized  workers  to  reside  and  work  in  the  United  States.  It 
is  the  primary  responsibility  of  the  Immigration  and 
Naturalization  Service  to  enforce  the  provisions  of  the  Act.  The 
INS,  the  Forest  Service  of  the  Department  of  Agriculture  (USDA)  and 
the  Employment  Standards  Administration  (ESA)  of  the  Department  of 
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Labor  (DOL)  have  historically  maintained  an  excellent  working 
relationship  in  areas  of  mutual  law  enforcement  interest. 
Furthermore,  Section  274A  of  the  Act  assigns  DOL  a  role  in  the 
enforcement  of  employer  sanctions  by  granting  DOL  officers 
authority  to  inspect  employer's  Employment  Eligibility  Verification 
Forms  (Form  1-9) .  A  Memorandum  of  Understanding  (MOU)  was  formally 
signed  on  June  9,  1992,  between  DOL  and  INS.  Under  this  MOU,  DOL 
may  issue  Warning  Notices  to  employers  who  violate  the  verification 
requirements  of  the  Act. 

FORMAL  AGREEMENT  BETWEEN  THE  FOREST  SERVICE  AND  INS 

An  agreement  was  initiated  between  the  Forest  Service  and  the 
INS  on  May  30,  1986,  which  remains  in  effect,  to  address  the 
problem  of  unauthorized  workers  hired  by  Federal  reforestation 
contractors.  This  agreement  calls  for  the  Forest  Service  to 
inform  the  INS  and  DOL  of  each  forestry  contract  award  and  to 
invite  INS  officers  to  attend  pre-work  meetings  in  order  to  address 
employer  sanctions  requirements.  Forest  Service  contracting 
officers  will  notify  the  nearest  Border  Patrol  Sector  Headquarters 
as  soon  as  awards  are  made  and  inform  them  of  the  pre-work  meeting 
date,  location  of  the  work  site,  and  approximate  duration  of  the 
work  to  be  performed.  Furthermore,  the  action  plan  calls  for  the 
INS  to  notify  DOL  immediately  after  undocumented  workers  have  been 
arrested  so  they  may  be  interviewed,  before  deportation,  to 
determine  the  need  for  investigation  of  possible  labor  violations 
by  the  contractor.    INS  checks  its  records  on  employers  for 
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information  on  individuals  and  firms  bidding  on  Forest  Service 
contracts.  The  relevant  INS  office  notifies  the  Forest  Service 
contracting  officers,  in  writing,  of  each  case  involving  arrest  of 
unauthorized  aliens  on  Government  contracts. 

Ideally,  this  agreement  provides  for  a  check  and  balance  type 
of  cooperative  effort  between  the  Forest  Service  and  the  INS. 
Realistically,  in  practice,  it  is  often  beyond  the  INS's 
capabilities  to  always  comply  with  many  of  the  provisions, 
primarily  because  of  resource  limitations  and  the  competing 
enforcement  priorities  (i.e.,  apprehension  of  alien  smugglers, 
removal  of  criminal  aliens,  enforcement  against  document  fraud,  and 
a  committed  presence  along  the  Nation's  land  borders) . 

ENFORCEMENT  ACTIVITIES 

INS  is  engaged  in  enforcement  operations  targeting  illegal 
hiring  practices  by  Federal  reforestation  contractors.  Our 
officers  visit  worker  camps  where  reforestation  efforts  are 
underway  and  arrest  and  deport  undocumented  workers  when  detected. 
INS  officers  conduct  inspections  of  employers  Employment 
Eligibility  Verification  Forms  (Forms  1-9)  to  establish  compliance 
with  the  verification  provisions  of  Section  274A  of  the  Act.  These 
inspections  are  the  result  of  our  General  Administrative  Plan 
(GAP) ,  leads  received  from  the  public  and  leads  from  other 
governmental  agencies,  including  DOL  and  the  Forest  Service,  as 
well  as  internally  developed  information. 
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In  the  Pacific  Northwest,  there  are  four  Border  Patrol  Sectors 
(Blaine,  Spokane,  Havre,  and  Livermore)  and  four  District  Offices 
(Portland,  Seattle,  Helena  and  San  Francisco)  in  which 
reforestation  operations  are  conducted.  Approximately  400 
complaints  have  been  received  during  the  past  three  years. 
Complaints  primarily  pertain  to  the  use  of  unauthorized  workers  as 
laborers  in  reforestation  contracts  administered  by  the  Forest 
Service.  Often  these  complaints  are  of  limited  usefulness  since 
the  information  provided  is  incomplete  and/or  duplicative  (i.e., 
numerous  complaints  received  about  one  alleged  violator) . 

Our  cooperative  initiatives  are  focusing  on  this  problem. 
During  the  past  three  years,  over  800  undocumented  workers  were 
apprehended  as  a  result  of  INS  responding  to  complaints  or  leads, 
and  approximately  75  employer  sanctions  cases  were  opened.  Civil 
money  penalties  totalling  some  $65,000  were  assessed  against 
contractors  who  violated  the  employer  sanctions  provisions  of  the 
law. 

The  INS's  ability  to  institute  sanctions  actions  against  an 
employer  is  hindered  by  the  prevalence  of  counterfeit  documents 
presented  by  unauthorized  aliens  to  gain  employment.  Under  the 
Act,  employers  are  penalized  for  knowingly  hiring  illegal  aliens 
and  are  reguired  to  examine  documents  for  each  new  hire  showing 
that  the  applicant  is  authorized  to  work  in  the  United  States.   In 
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fact,  several  independent  studies  have  indicated  that  the 
effectiveness  of  employer  sanctions  has  been  adversely  impacted  by 
the  widespread  availability  of  low  cost,  counterfeit  documents. 

The  individual  who  presents  and  the  employer  who  knowingly 
accepts  these  fraudulent  documents,  however,  can  be 
administratively  penalized  as  well  as  criminally  charged  for 
violating  immigration  laws.  On  November  29,  1990,  Congress  added 
Section  274C  to  the  Immigration  and  Nationality  Act  which 
authorizes  the  INS  to  impose  civil  money  penalties  on  any 
individual  attempting  to  use,  possess,  obtain,  accept,  or  receive 
or  to  provide  any  forged  counterfeit,  altered,  or  falsely  made 
document.  However,  given  limited  detention  space,  we  have  not 
been  as  effective  in  the  removal  of  these  violators. 

CONCLUSION 

The  1986  and  1990  amendments  to  the  Act  provided  additional 
tools  for  controlling  illegal  immigration  such  as  the  enhanced 
enforcement  efforts  of  employer  sanctions.  Through  cooperative 
and  coordinated  efforts  among  all  law  enforcement  agencies,  we  can 
continue  to  pursue  the  illegal  practice  of  hiring  unauthorized 
workers  by  reforestation  contractors.  INS  remains  vigilant  and  is 
committed  to  a  coordinated  enforcement  effort  among  Federal,  state 
and  local  agencies  in  targeting  violators  of  our  immigration  laws. 

Thank  you  for  the  opportunity  to  speak  with  you  today.   I  will 
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be  pleased  to  answer  any  questions  you  may  have  at  this  time. 
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Mr.  Condit.  Mr.  Fraser. 

STATEMENT  OF  JOHN  FRASER,  ACTING  ASSISTANT  SEC- 
RETARY, EMPLOYMENT  STANDARDS  ADMINISTRATION,  DE- 
PARTMENT OF  LABOR,  ACCOMPAMED  BY  ROBERT 
PROVENCIO,  WAGE  AND  HOUR  DISTRICT  DIRECTOR,  PORT- 
LAND, OR 

Mr.  Fraser.  Let  me  start  by  introducing  Bob  Provencio,  our  dis- 
trict director  in  Portland,  and  he  is  here  to  help  in  responding  to 
questions. 

Mr.  Condit.  Thank  you  for  being  here,  sir. 

Mr.  Fraser.  We  have  submitted  a  written  statement  which  I 
would  like  to  briefly  summarize  and  ask  that  it  be  included  in  the 
record.  I  will  go  quickly  here. 

Mr.  Condit.  Without  objection. 

Mr.  Fraser.  Let  me  start  by  summarizing  the  laws  that  the  De- 
partment of  Labor  is  responsible  for  enforcing  with  respect  to  the 
issues  that  we  are  examining  today. 

I  am  here  representing  the  Wage  and  Hour  Division  and  Employ- 
ment Standards  Administration,  and  we  have  responsibility  for 
four  laws: 

The  McNamara-O'Hara  Service  Contract  Act,  requiring  the  pay- 
ment of  prevailing  wages  and  fringe  benefits  on  Federal  service 
contracts. 

Second,  the  Contract  Work  Hours  and  Safety  Standards  Act, 
which  requires  payment  of  overtime  for  hours  worked  in  excess  of 
40  hours  a  week. 

Third,  since  1987,  at  least  with  respect  to  reforestation  activities, 
the  Migrant  and  Seasonal  Agriculture  Worker  Protection  Act.  That 
establishes  health  and  safety  standards  applicable  to  migrant  and 
seasonal  agricultural  workers  as  well  as  disclosure  and  payment 
obligations  on  their  employers  and  requires  a  registration  of  farm 
labor  contractors,  who  include  reforestation  contractors  that  you 
are  looking  at  today. 

And,  finally,  we  have  a  responsibility  under  the  employer  sanc- 
tions provisions  of  the  Immigration  and  Nationality  Act  to  work 
with  our  colleagues  at  INS  and  assist  them  in  enforcing  employer 
sanctions.  We  do  that  by  examining  employers's  compliance  with 
their  employment  eligibility  verification  responsibilities  in  the 
course  of  the  investigations  that  we  conduct. 

The  Department  of  Labor  has  responsibility  for  enforcement  of 
the  Occupational  Safety  and  Health  Act.  That  is  done  through  the 
Occupational  Safety  and  Health  Administration,  and  there  are  par- 
ticular standards  that  apply  in  reforestation  activities. 

And,  of  course,  there  are  State  labor  laws  in  some  cases  which 
have  more  protections  than  are  included  in  the  laws  that  I  have 
already  gone  through.  For  example,  the  State  of  Oregon  has  re- 
quirements for  farm  labor  contractors,  including  reforestation  con- 
tractors to  be  bonded  and  to  submit  certified  payrolls  upon  comple- 
tion of  their  contract  work. 

We  have  regarded  this  industry  as  posing  a  serious  compliance 
problems  to  us.  Starting  most  recently  in  1990,  we  have  tried  to 
take  a  very  proactive  approach  to  encouraging  compliance  among 
reforestation  contractors.   In  our  Northwest  region,  which  covers 
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the  States  of  Washington,  Oregon,  Idaho,  and  Alaska,  we  have  had 
an  ongoing  process  of  coordination  and  discussion  with  our  col- 
leagues in  the  other  agencies,  in  the  States,  with  the  contractor  as- 
sociations, with  organizations  representing  employees. 

We  have  since  that  time  in  that  region  conducted  180  investiga- 
tions for  compliance  with  the  Service  Contract  Act,  the  Contract 
Work  Hours  and  Safety  Standards  Act  and  MSPA.  And,  in  the 
course  of  those  investigations,  we  have  recovered  almost  $365,000 
in  unpaid  back  wages  for  about  1,900  employees  and  have  assessed 
$130,000  in  civil  money  penalties  or  fines  under  MSPA. 

In  addition,  in  the  last  3  years,  12  reforestation  contractors  have 
been  debarred  under  the  Service  Contract  Act.  Violations  result  in 
debarment  for  a  period  of  3  years. 

We  have  also  stepped  up  efforts  to  provide  outreach  to  and  train- 
ing for  contracting  officers  and  contracting  officer  representatives 
and  contractors,  both  in  the  Bureau  of  Land  Management,  in  Inte- 
rior, and  in  the  Forest  Service. 

We  have  tried  some  new  things  in  Bob's  office.  For  example,  we 
have  successfully  piloted  and  are  expanding  what  we  are  calling  an 
adopt  a  forest  program  where  we  are  identifying  individual  inves- 
tigators who  can  work  closely  with  the  Forest  Service  or  BLM  per- 
sonnel and  with  their  contractors  and  follow  up  on  any  possibilities 
of  violations.  And  we  have  responded  to  all  the  referrals  of  possible 
labor  standards  violations  we  have  received  from  both  the  Bureau 
of  Land  Management  and  the  Forest  Service  in  the  last  3  years. 

We  do  regard  this,  as  I  said,  as  a  serious  compliance  issue.  It 
poses,  as  you  have  heard  already,  some  serious  enforcement  chal- 
lenges in  terms  of  the  remoteness  and  short  duration  of  the  work, 
but,  working  with  our  colleagues,  we  are  going  to  do  everything  we 
can  to  get  a  handle  on  this  and  improve  the  situation  with  the 
whole  reforestation  industry. 

Thank  you,  Mr.  Chairman. 

Mr.  Condit.  Thank  you,  very  much. 

[The  prepared  statement  of  Mr.  Fraser  follows:] 
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STATEMENT  OF 

JOHN  R.  ERASER 

ACTING  ASSISTANT  SECRETARY  FOR  EMPLOYMENT  STANDARDS 

U.S.  DEPARTMENT  OF  LABOR 

BEFORE  THE  SUBCOMMITTEE  ON  INFORMATION,  JUSTICE,  TRANSPORTATION, 

AND  AGRICULTURE 
OF  THE  HOUSE  COMMITTEE  ON  GOVERNMENT  OPERATIONS 

Juno  30,  1993 


Mr.  chairman  and  Members  of  the  Subcommittee: 

Thank  you  for  the  opportunity  to  appear  today  to  describe 
the  U.S.  Department  of  Labor's  role  in  enforcing  the  Nation's 
labor  standards  with  particular  reference  to  contractors 
performing  reforestation  services  for  the  U.S.  Department  of 
Agriculture  (USDA)  in  the  Pacific  Northwest. 

As  you  requested,  my  testimony  today  will  focus  on 
reforestation  activities  in  this  region  of  the  country,  though 
the  Department's  labor  standards  enforcement  role  is,  of  course, 
much  broader,  and  the  particular  challenges  of  enforcement  in  the 
forestry  industry  are  not  confined  to  the  Pacific  Northwest  but 
exist  as  well  in  the  Southeast,  in  the  Rocky  Mountain  States  and 
the  southwest,  and  in  northern  California.   I  will  concentrate 
today  on  our  activities  in  the  States  of  Oregon,  Washington, 
Idaho,  and  Alaska  —  which  are  under  the  jurisdiction  of  our 
region  headquartered  in  Seattle.   And  to  provide  the  particular 
expertise  you  requested,  I  am  accompanied  by  Mr.  Robert 
Provencio,  our  Wage  and  Hour  district  director  in  Portland, 
Oregon,  who  will  assist  me  in  answering  the  Subcommittee's 
questions. 
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As  you  may  be  award,  Mr.  chairman,  the  Department  of  Labor 
has  significantly  stepped  up  its  enforcement  efforts  in  recent 
years  in  the  forestry  industry.   We  have  expanded  our  interaction 
with  the  USDA's  U.S.  Forest  Service  (USFS)  and  the  Department  of 
the  Interior's  (DOI)  Bureau  of  Land  Management  (BLM)  —  and  other 
parties  interested  in  these  agencies'  reforestation  programs  — 
including  the  Immigration  and  Naturalization  Service  (INS)  ,  and  a 
number  of  contractor  associations  and  organizations  which 
represent  employees  —  in  order  to  more  effectively  enforce  our 
labor  laws.   Before  I  discuss  our  recent  activities  and  findings 
in  this  industry  in  the  Pacific  Northwest,  let  me  briefly  outline 
the  major  laws  we  enforce  which  apply  to  these  reforestation 
programs. 

COVERAGE 
Federal  reforestation  contracts  are  primarily  subject  to  the 
employee  protections  afforded  by  the  MeNamara-o'Hara  Service 
Contract  Act  (sca),  the  Contract  Work  Hours  and  Safety  Standards 
Act  (CWHSSA) ,  the  Migrant  and  Seasonal  Agricultural  Worker 
Protection  Act  (MSPA) ,  the  occupational  Safety  and  Health  Act 
(OSHA)  ,  and  the  "employer  sanctions"  provisions  of  the 
immigration  and  Nationality  Act  (INA)  ,  as  amended  by  the 
Immigration  Reform  and  Control  Act  (IRCA)  of  1986.   These  laws 
are  enforced  by  the  Wage  and  Hour  Division  in  the  Department's 
Employment  standards  Administration,  except  that  the  Occupational 
Safety  and  Health  Administration  (OSHA)  is  charged  with  enforcing 
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the  osH  Act  and,  as  I'll  explain  further,  the  ins  has  principal 
responsibility  for  enforcing  most  of  the  provisions  of  the  INA, 
including  employer  sanctions.   I  will  necessarily  confine  my 
comments  to  the  enforcement  of  the  laws  for  which  my  agency  is 
responsible. 

The  SCA  applies  to  contracts  which  have  the  principal 
purpose  of  furnishing  services  to  the  Federal  government, 
including  contracts  for  reforestation  services.   Under  the  SCA, 
contractors  performing  on  contracts  in  excess  of  $2,500  are 
required  to  pay  locally  prevailing  wages  and  fringe  benefits  to 
all  service  employees.   Wage  and  Hour  is  responsible  for 
determining  the  prevailing  wage  and  fringe  benefit  rates. 
Generally  based  on  surveys  performed  by  the  Bureau  of  Labor 
Statistics  (BLS) ,  Wage  and  Hour  publishes  wage  determinations 
which  roust  be  included  in  all  solicitations  for  covered  Federal 
service  contracts  that  may  involve  more  than  five  service 
employees.   Wage  and  Hour  also  enforces  contractors'  compliance 
with  these  pay  requirements.   Our  enforcement  is  most  commonly 
based  on  complaints  received,  except  in  the  reforestation 
industry.   Violations  of  SCA  can  result  in  the  debarment  of  a 
contractor  from  eligibility  for  all  Federal  contracts  for  three 
years. 

The  CWHSSA  applies  to  all  reforestation  contracts  in  excess 
of  $2,500.   It  requires  payment  of  overtime  compensation  at  time 
and  one-half  the  employee's  basic  rate  of  pay  for  all  hours 
worked  over  40  in  a  workweek.   The  amounts  paid  to  employees  as 
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fringe  benefits  are  not  included  in  the  computation  of  required 
overtime  pay. 

I  should  note  that  together  the  SCA  and  CWHSSA  effectively 
establish  standards  that  are  higher  or  comparable  to  those 
provided  under  the  Fair  Labor  Standards  Act  (FLSA) ,  which  might 
otherwise  apply  to  employers  in  the  forestry  industry  provided 
they  met  the  Act's  coverage  requirements. 

MSPA  requires  covered  farm  labor  contractors,  agricultural 
employers,  and  agricultural  associations  to  comply  with  specified 
worker  protections  in  their  dealings  with  migrant  and  seasonal 
agricultural  workers.   These  protections  include  the  right  to: 

►  advance  disclosure  of  wages,  hours,  and  working 
conditions,  including  information  on  transportation  and 
housing  where  provided; 

►  payment  of  wages  when  due,  and  as  promised; 

►  receipt  of  itemized,  written  statements  of  earnings  and 
deductions  each  pay  period;  and, 

»  purchase  goods  and  services  from  sources  of  choice. 
MSPA  also  requires  employers  to  maintain  payroll  records. 
It  establishes  safety  and  health  standards  applicable  to  any 
housing  provided  and  vehicles  used  in  transporting  workers.   In 
addition,  this  lav  requires  farm  labor  contractors  to  meet 
certain  standards  and  to  register  with  the  Department  before 
engaging  in  any  farm  labor  contracting  activities,   civil  money 
penalties  —  i.e.,  monetary  fines  —  can  be  assessed  for 
violations  of  the  Act.   In  addition,  before  referring  workers  to 
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any  such  contractor  for  employment,  State  Employment  Service 
Agencies  are  required  to  ascertain  that  the  contractor  is 
appropriately  registered  with  the  Department. 

Until  1987,  the  Department  of  Labor  took  the  position  that 
MSPA  did  not  apply  to  forestry  contractors  and  their  workers. 
However,  in  November  1987,  the  Ninth  Circuit  Court  of  Appeals 
held  in  Bresaal  v.  Brock  that  forestry  workers  are  covered  by 
MSPA.   The  injunction  issued  by  the  court  concluded  that  MSPA 
applied  to  "recruiting,  soliciting,  hiring,  employing, 
furnishing,  or  transporting  any  migrant  or  seasonal  worker  for 
all  predominantly  manual  forestry  work,  including  but  not  limited 
to  tree  planting,  brush  cleaning,  precoaLmercial  tree  thinning  and 
forest  fire  fighting."   As  a  result  of  this  ruling,  forestry 
contractors  engaged  in  such  activities  are  required  to  register 
with  the  Department  as  farm  labor  contractors  and  comply  with  all 
the  provisions  of  MSPA. 

The  Department  —  through  Wage  and  Hour  and  the  Office  of 
Federal  Contract  Compliance  Programs  (OFCCP)  —  is  also  charged 
under  the  INA  with  responsibility  to  assist  the  INS  in  enforcing 
employer  sanctions  by  inspecting  employers'  compliance  with  their 
obligations  to  verify  the  employment  eligibility  of  each  worker 
they  hire.   Our  agencies  carry  out  such  inspection  as  a  part  of 
every  investigation  conducted;  so  far  we  have  completed  more  than 
225,000  "1-9"  inspections.   As  I  noted,  the  Department  does  not 
enforce  employer  sanctions  per  se,    since  the  assessment  of  fines 
and  criminal  prosecution  for  sanctions  violations  are  reserved  to 
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the  Attorney  General   acting  through  INS.      However,    apparent 
violations  uncovered   in   our  1-9   inspections  are   referred  to  INS 
for   appropriate    follow-up  action  by  that   agency. 

The  Department   and   INS  are  currently    implementing  a  n«w 
Memorandum  of   Understanding    (MOU)    between  our  agencies   that  we 
expect  will  serve   to  establish  better  communications  and   improve 
coordination  at   all    levels  so  that  our    enforcement   efforts  become 
increasingly  mutually   reinforcing.      Under  this   MOU,    we  will 
expand  selected   joint    investigations  of    employers    suspected  of 
violating  both    immigration  and   labor    laws.      The   Department's 
investigators   also   are  given  new  authority  to    issue   "warning 
notices"   to  employers  when  they  discover   employment  eligibility 
verification  violations. 

While  we   are   fully  cognizant  of  the  care   that  must  be  taken 
to  ensure  that   such  cooperative  efforts   do  not   "chill"   workers' 
willingness  to  bring   complaints  about   violations   of  our   labor 
laws,    improved   cooperation  under  our  MOU  can  enhance  our  ability 
to  direct  labor   standards  enforcement   efforts   to  situations  where 
illegal  migrants   are   being  exploited  and  their   employment  is 
serving  to  undermine  U.S.   wages  and  working  conditions.     Where 
this  occurs  —   which   is  already  too  commonly  the  case   in  some 
areas  and  industries   —  our  enforcement  activities  can   improve 
wages  and  working  conditions   for  U.S.    workers  by  altering  the 
economic  incentives   that  lead  many  employers  to  hire  and  exploit 
illegal  migrants,    and  thereby  adversely  affect  U.S.    workers. 
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NW  FORESTRY  ENFORCEMENT 
Let  me  now  turn  to  how  w«  have  carried  out  these  important 
law  enforcement  responsibilities  with  particular  reference  to 
reforestation  contractors  in  the  Pacific  Northwest. 

The  Department  is  committed  to  sustained  vigorous 
enforcement  of  all  the  laws  within  its  jurisdiction.   In  recent 
years,  while  our  enforcement  resources  have  declined  due  to 
budgetary  constraints,  we  have  been  giving  increasing  emphasis  to 
stepping  up  enforcement  efforts  directed  to  the  employment  of 
low-wage  workers,  including  in  the  forestry  industry  throughout 
the  country. 

I  should  note  that  Federal  reforestation  work  is  not 
necessarily  low-wage  employment  in  that,  being  governed  by  the 
SCA,  locally  prevailing  wage  rates  are  required  to  be  paid. 
These  are  often  well  above  the  Federal  minimum  wage.   However,  as 
I  will  describe,  we  have  seen  increasing  incidence  of  substantial 
violations  of  these  requirements  by  reforestation  contractors, 
particularly  those  working  on  Federal  contracts,  which  result  in 
many  workers  receiving  extremely  low  wages.   As  a  result,  we  have 
been  increasing  our  targeting  of  Federal  reforestation 
contractors  for  investigation. 

In  the  Pacific  Northwest,  these  efforts  largely  stem  from 
meetings  we  arranged  with  the  Northwest  Reforestation  Contractors 
Association  late  in  1990.   These  meetings  brought  together 
officials  from  a  number  of  interested  Federal  and  State  agencies, 
with  the  contractors'  association,  for  the  purpose  of  examining 
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the  nature  of  the  problems  and  identifying  effective  steps 
involving  all  of  the  agencies  to  confront  these  serious 
compliance  problems.   This  ongoing  process  has  provided  tht 
foundation  for  improved  communication  and  coordination  among  the 
agencies,  but  there  is  clearly  much  more  that  needs  to  be  done. 

We  believe  that  efforts  to  improve  communications  and 
coordination  have  had  positive  results,  though  the  compliance 
challenge  appears  to  be  immense.   For  example,  since  that  time, 
in  the  four  state  area  under  the  jurisdiction  of  our  Seattle  and 
Portland  district  offices  we  have  conducted  about  180 
investigations  of  Federal  reforestation  contractors.   More  than 
three-quarters  of  these  investigations  were  what  we  call 
"directed"  —  that  is,  they  were  undertaken  on  our  own  initiative 
rather  than  being  based  on  complaints  of  alleged  violations  we 
received.   In  many  cases,  these  were  initiated  based  on 
information  supplied  by  USFS  or  BtM  in  communications  relating  to 
reforestation  contracts  awarded.   The  complaint-based 
investigations  we  conducted  stemmed  from  complaints  received  from 
employees,  competitors,  State  agencies,  USFS  and  BLM,  the 
contractors'  association,  and  local  legal  services  agencits. 
These  investigations  found  that  nearly  2,020  contractor 
employees  were  owed  more  than  $416,000  in  SCA  and  CWHSSA  back 
wages.   Our  enforcement  efforts  have  resulted  in  recovery  of  more 
than  $365,000  in  back  wages  (about  88  percent)  for  1,929 
employees  (96  percent  of  those  due  back  wages) .   In  addition, 
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nearly  $130,000  in  civil  money  penalties  under  MSPA  have  bean 
assessed. 

Since  1991,  at  least  three  reforestation  contractors  in  the 
Pacific  Northwest  have  been  debarred  for  SCA  violations  wa  found. 
They  are:  Betty  Carmona,  doing-business-as  Top  Quality 
Reforestation;  Feodor  "Fred"  Larionov  d/b/a  Azul  Reforestry;  and, 
Sergei  Kuznetsov  d/b/a  Forest  Tree  Care,  Inc.   Other 
reforestation  contractors  had  been  debarred  previously  — 
including  Michael  Chuprov  d/b/a  Release  Reforestation,  Vladimir 
Chuprov  d/b/a  Expert  Forestry,  Lucas  Majaev  d/b/a  Lucas  Tree 
Thinning,  and  Nicholas  Ovchinikov  —  and  still  other  debarment 
actions  are  currently  in  process. 

The  compliance  problems  in  this  industry  are  by  no  means 
solved,  and  may  be  growing  more  severe  as  the  industry  seems  to 
be  increasingly  relying  on  the  use  of  immigrant  workers  —  both 
legal  and  illegal  --  to  meet  its  workforce  needs.   And  it  needs 
to  be  noted  that  the  compliance  challenges  posed  are  unusually 
difficult.   There  are  hundreds  of  generally  small  contracts 
awarded  each  year,  with  few  barriers  to  entry  into  the  business. 
The  work  is  of  short  duration  and,  of  course,  is  often  in  very 
remote  and  dif f icult-to-f ind  locations.   Language  barriers  also 
create  some  difficulties,  even  though  we  have  many  bi- lingual 
investigators.   In  addition,  immigrant  workers  —  especially 
illegal  migrants  —  often  may  not  be  aware  of  their  rights 
(despite  their  employers'  disclosure  obligations)  or  perceive 
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that  there  are  reasons  not  to  coma  to  the  government  to  lodge 
complaints  about  abuses  they  suffer  at  the  hands  of  their 
employers. 

We  are  fully,  committed  to  meeting  these  challenges.   We  have 
worked  with  the  USDA  and  DOI  to  train  their  contracting  officers 
and  those  who  oversee  the  performance  of  the  reforestation  work 
to  be  more  sensitive  to  the  requirements  for  compliance  and 
indications  of  possible  violations,  and  will  continue  to  do  so. 
We  have  worked  too  with  the  agencies'  contractors  for  the  same 
purposes.   For  example,  we  piloted  a  program  with  USFS  in  the 
Suislaw  National  Forest  to  provide  outreach  and  training  for  USFS 
personnel  and  to  concentrate  enforcement  in  that  forest  during  a 
one  year  period.   This  successful  effort  has  led  our  Portland 
office  to  develop  an  "adopt  a  forest"  program  by  which  our 
investigators  identify  a  specific  forest  to  provide  USFS  and  BLM 
the  contact  point  for  liaison,  training,  and  enforcement.   In 
many  areas,  USFS  and  BLM  contracting  officers  now  routinely  send 
notices  of  contract  awards  to  our  offices.   In  addition,  we  have 
worked  out  arrangements  with  the  State  of  Oregon  Labor  Department 
so  that  agency  forwards  any  forestry  complaints  it  receives  that 
would  be  covered  under  the  SCA. 

Working  closely  with  our  colleagues  in  the  USDA,  DOI,  and 
INS,  as  well  as  with  State,  employer,  and  employee  groups,  we 
will  continue  to  build  a  credible,  effective  enforcement  program 
so  that  labor  law  compliance  becomes  the  norm  rather  than  the 
exception  in  this  industry. 
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Finally,  Mr.  Chairman,  with  regard  to  the  Subcommittee's 
concarn  about  the  use  of  undocumented  workers  by  Federal 
reforestation  contractors,  I  would  like  to  offer  a  few  thoughts. 

First,  the  apparently  increasing  employment  of  illegal 
migrants  which  seems  to  characterize  this  industry  —  not  only  in 
the  Pacific  Northwest  —  would  parallel  trends  that  the 
Department  has  found  in  agricultural  employment  in  general, 
especially  in  the  West.   A  longitudinal  series  of  farmworker 
surveys  sponsored  by  the  Department,  known  as  the  National 
Agricultural  Worker  Survey,  has  revealed  that  the  percentage  of 
migrant  farmworkers  employed  in  perishable  crop  agriculture  who 
are  undocumented  grew  from  about  six  percent  in  1988  (likely  an 
underestimate),  to  nearly  30  percent  in  1991. 

Also,  while  we  have  been  unable  to  compile  information  from 
our  employment  eligibility  verification  inspections  specific  to 
this  area  and  industry,  it  is  the  view  of  our  field  staff  in  the 
area  —  who  have  well-established  working  relationships  with  the 
INS'  Border  Patrol  —  that  most  reforestation  contractors  attempt 
to  comply  with  their  employment  eligibility  verification 
responsibilities,  and  that  most  of  the  workers  in  the  industry 
are  citizens  or  immigrants  authorized  to  work  in  the  U.S.   Our 
staff  notes,  however,  that  the  well-known  easy  accessibility  of 
fraudulent  or  counterfeit  documents  frustrates  employers'  efforts 
to  comply  with  the  requirement  to  employ  only  authorized  workers 
because  it  makes  the  identification  of  undocumented  workers  quite 
difficult. 
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Mr.    Chairman,    that  concludes  my  prepared  statement.      Mr. 
Provencio  and  I  would  be  pleased  to  answer   any  questions  that  the 
Subcommittee  may  have. 
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Mr.  Condit.  First  of  all,  we  appreciate  all  of  you  being  here 
today.  We  know  you  have  busy  schedules. 

And  this  is  not  a  meeting  to  try  to  verbally  beat  anyone  up.  We 
are  sincerely  interested  in  correcting  the  problem,  if  we  can.  If  we 
can  be  helpful  in  doing  that,  that  is  basically  what  we  are  trying 
to  do. 

But  we  can't  be  stuck  in  a  bureaucracy  that  is  not  working  cor- 
rectly. The  labor  laws  and  the  immigration  laws  must  be  abided  by. 
And  when  Federal  employees  inform  their  supervisors  of  serious 
problems,  they  should  not  be  ignored.  And  that  is  what  we  are  try- 
ing to  do  today,  is  to  come  to  some  resolution  and  find  a  solution 
to  the  problem.  And  we  want  to  be  helpful,  and  we  do  not  intend 
to  sit  here  and  beat  you  up  verbally. 

So  our  questions,  I  hope  you  take  them  in  the  spirit  that  they 
are  intended. 

You  have  heard  from  the  first  panel  of  witnesses.  The  witnesses 
have  described  subhuman  working  conditions,  and  they  have  made 
every  effort  to  try  to  right  a  wrong,  and  it  has  fallen  on  deaf  ears. 
Do  you  have  any  comments  about  that? 

Mr.  Hartgraves.  Mr.  Chairman,  I  don't  believe  it  has  fallen  on 
deaf  ears,  but  I  am  concerned  that  the  contracting  officer  rep- 
resentative that  is  on  the  job  site  is  taking  proper  actions  and  that 
is  to  refer  those  kind  of  problems  on  to  the  contracting  officer 
where  we  can  enforce  the  provisions  in  the  contract.  They  are  there 
so  that  we  can  protect  both  the  natural  resources  of  the  forest  as 
well  as  those  people  that  are  using  the  forest  or  working  on  the  for- 
est. 

And  much  of  what  I  have  talked  to  these  agents  about  is  the  ac- 
countability of  the  contracting  officer  representative  and  also  with 
the  line  officer  on  whose  district  this  activity  is  taking  place.  They 
have  the  responsibility  to  manage  that  ranger  district.  They  are  re- 
sponsible for  all  the  activities  and  actions  that  take  place  on  that 
ranger  district. 

So  it  appears  to  me  that  we  do  have  some  work  to  do,  at  least 
on  the  Tahoe  National  Forest  and  some  of  the  other  national  for- 
ests in  California,  to  get  the  contracting  representative  up  to  speed. 
But  also  the  accountability  that  is  there. 

Mr.  Condit.  Mr.  Hartgraves,  at  least  to  my  knowledge — well,  the 
panel  that  testified  before  you  indicated  they  had  documented  and 
made  verbal  attempts  to  tneir  supervisors  to  point  out  these  sub- 
human conditions  and  that  there  were  undocumented  workers 
there.  Do  you  concede  that  they  were  correct? 

Mr.  Hartgraves.  Well,  I  don't  have  a  basis  to  challenge  them, 
Mr.  Chairman.  I  am  the  one  that  told  them  to  tell  the  truth.  And 
that  is  exactly  what  I  wanted  them  to  do. 

I  do  know  that  on  some  of  the  activities  on  the  Tahoe  incident, 
action  was  taken.  If  some  of  the  incidents  that  they  reported,  if  ac- 
tion wasn't  taken,  we  need  to  find  out  why  it  wasn't. 

Mr.  Condit.  The  point  I  want  to  make,  has  there  been  any  effort 
to  have  a  serious  discussion  with  their  supervisors  about  sort  of 
putting  off  a  solution  or  passing  on  the  information  so  that  it  could 
be  corrected? 

Mr.  Hartgraves.  Yes,  we  have,  and  we  have  also  communicated 
that  to  the  regional  Forester  in  region  5. 
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Mr.  Condit.  Mr.  Hartgraves,  I  didn't  expect  anything  but  what 
you  told  the  first  panel  to  do,  which  was  to  tell  the  truth.  I  was 
sure  that  you  would  tell  them  to  do  that. 

I  would  like  to  ask  a  question.  Mr.  Williams,  are  you  the  primary 
agency  responsible  for  the  1-9  form? 

Mr.  Williams.  Yes,  we  share  that  with  the  Department  of  Labor, 
but  we  are  the  primary. 

Mr.  Condit.  You  take  responsibility  for  the  1-9  form. 

Tell  me,  as  a  practical  matter,  how  the  1-9  form  works.  I  guess 
if  you  fill  out  the  1-9  form  you  ought  to  be  able  to  tell  whether 
someone  is  undocumented. 

Mr.  Williams.  We  have  the  ability  to  detect  that  through  our 
training  in  the  use  of  fraudulent  documents  that  are  associated 
with,  in  many  cases,  the  filling  out  of  the  1-9  form.  It  relieves  the 
employer  of  enforcing  the  immigration  laws  by  having  them  fill  out 
a  portion  of  the  1-9  form  with  the  employee,  and  some  documenta- 
tion is  reported.  But  the  enforcement  falls  on  us.  They  maintain  it 
at  their 

Mr.  Condit.  And  then  you  go  there  and  review  it? 

Mr.  Williams.  Yes,  sir. 

Mr.  Condit.  Do  you  treat  the  Forest  Service  any  different  than 
you  treat  farmers  in  terms  of  reviewing  the  1-9? 

Mr.  Williams.  My  understanding  is  that  the  Forest  Service  itself 
isn't  responsible  for  the  1-9  form.  The  contractor  who  the  Forest 
Service  hires  is  responsible  for  the  1-9.  And  we  do  review  that 
when  we  are  able  to  get  up  there  and  check  these  crews. 

Mr.  Condit.  Do  you  review  them  with  the  same  frequency  you 
review  other  businesses? 

Mr.  Williams.  Not  in — you  mean  in  terms  of  reforestation  effort? 
No,  because  we  don't  get  up  there  as  much  as  we  would  like  to. 

Mr.  Condit.  Do  you  assume  that  they  are  looking  at  this  and 
watching  it,  and  they  are  looking  at  that,  and  if  there  is  a  problem 
they  will  notify  us? 

Mr.  Williams.  Yes.  We  have  a  memorandum  of  understanding 
with  the  Forest  Service. 

Mr.  CONDIT.  Do  you  think  that  memorandum  is  working? 

Mr.  Williams.  I  think  it  is  working  as  best  it  can  with  the  re- 
sources that  we  have  available.  There  are  times  that  we  are  not 
able  to  go  out  and  check  these,  but  when  we  are  able  to,  it  does 
work,  sir. 

Mr.  Condit.  We  are  doing  a  series  of  hearings  on  the  INS,  and 
we  understand  what  you  are  saying  about  personnel  and  assigning 
them  to  certain  places.  We  understand  that.  That  is  a  problem  that 
we  need  to  deal  with,  and,  hopefully,  the  hearings  that  we  are 
holding  will  eventually  make  some  recommendations  about  that. 

But  you  have  mentioned  a  third  agency,  I  believe  it  was,  about 
involving-  someone  else  in  this  issue.  Is  that  really  what  you  intend 
to  do  or  intended  to  do? 

Mr.  Williams.  I  think  we  intended  to  have  a  memorandum  of 
understanding  with  the  Department  of  Labor  in  terms  of  future 
employment  verification  through  the  inspections  of  the  1-9,  as  well 
as  the  memorandum  of  understanding  with  the  Forest  Service  that 
was  done  in  1986,  I  believe,  and  which  we  are  rereviewing  again. 
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Frankly,  again,  as  I  mentioned,  the  Forest  Service  makes  an  at- 
tempt to  notify  us  when  they  let  these  contracts  go.  Unfortunately, 
we  are  not  able  to  follow  up  on  it  from  an  enforcement  viewpoint. 

Mr.  Condit.  Are  you  telling  me  that  you  were  contacted  and  that 
there  was  a  problem  such  as  those  we  have  heard  about  today? 

Mr.  Williams.  Not  that  there  was  a  problem  per  se  with  undocu- 
mented workers.  Most  of  the  time  we  are  contacted  either  verbally 
or  through  having  the  contract  sent  to  us  in  terms  of  a  notification 
process  of  that  memorandum  of  understanding  by  the  Forest  Serv- 
ice when  they  let  these  contracts. 

Mr.  Condit.  Mr.  Hartgraves,  is  there  a  method  of  enforcing  com- 
pliance with  the  immigration  law  in  the  contract  itself?  Does  the 
contractor  have  to  agree  to  abide  by  the  law  in  order  to  receive  the 
contract? 

Mr.  Hartgraves.  Yes,  he  does,  in  at  least  three  places.  One  of 
the  provisions  is  that  they  must  abide  by  all  Federal,  State,  and 
local  laws.  But  we  specifically  in  California  have  the  clause  on  un- 
documented workers,  and  all  of  them  have  the  migrant  seasonal 
workers. 

Mr.  Chairman,  one  of  the  real  problems  that  we  are  having,  even 
if  we  check  documents,  is  the  market  is  flooded  with  illegal  docu- 
ments. And  just  in  the  paper,  the  Globe  paper,  it  says  that  you  can 
get  an  official  U.S.  driver's  license,  birth  certificate,  green  card, 
passport,  new  identities,  complete  for  $24.95.  And  what  we  are 
finding  is  that  these  are  flooded  all  over  the  country. 

And  so  it  puts  the  contractor  in  a  difficult  position  if  he  is  hon- 
estly trying  to  keep  undocumented  workers  because  they  present 
some  kind  of  verifiable  documentation.  And,  as  pointed  out,  it  does 
take  someone  with  some  special  training  to  really  know  how  to  look 
at  those  documents. 

Mr.  Condit.  I  understand  that. 

And,  once  again,  that  has  been  pointed  up  in  a  series  of  hearings 
we  have  had,  and  also,  personally,  I  have  heard  that  comment 
about  the  agriculture  people  where  I  live,  and  I  am  sure  Mr.  Thom- 
as has  heard  the  same  stories  as  well. 

Is  there  a  substantial  difference  in  the  bids  that  you  receive?  I 
mean,  if  you  see  three  bids  come  in,  is  there  a  substantial  lower 
bid? 

Mr.  Hartgraves.  Well,  there  may  be,  and  there  are  actions  that 
we  take  on  low  bids.  And,  if  you  would  like,  I  could  have  Wayne 
talk  about  how,  as  a  contracting  officer,  how  they  go  through  these 
bids  and  how  they  determine  who  the  successful  bidder  is. 

Mr.  Condit.  He  is  welcome  to  make  a  comment,  but  what  I  guess 
I  am  after  is  that  are  you  required  to  take  the  low  bid  or  can  you 
dismiss  the  low  bid? 

Mr.  Hartgraves.  No,  we  can  dismiss  the  low  bid. 

Mr.  Condit.  What  would  make  you  dismiss  the  low  bid? 

Mr.  Hartgraves.  It  may  be  unresponsive.  It  may  be  that  in  look- 
ing at  the  bid,  that  in  calculating  out  how  many  acres  and  esti- 
mated time,  that  we  can't  see  any  way  that  that  individual  could 
accomplish  that  job.  Then  we  usually  submit  those  to  the  Small 
Business  Administration  to  allow  us  not  to  take  the  low  bid.  To  say 
that  we  have  to  take  the  low  bid  is  incorrect.  We  don't. 
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Mr.  Condit.  Does  the  low  bid  ever  set  off  some  kind  of  alarm 
that  maybe  these  people  can  do  this  at  a  low  cost  because  of  the 
kind  of  people  they  employ? 

Mr.  Hartgraves.  Yes,  and  we  would  look  at  that.  We  also  go 
back  to  the  contractor  and  ask  them  to  tell  us  how  they  calculated 
their  bid.  Did  they  make  a  mistake? 

Yes,  it  could,  if  it  is  substantially  lower  than  what  we  think  the 
job  could  go.  A  lot  of  our  estimates  are  average  estimates  and 
sometimes  on  the  high  side  because  of  planning  for  budget  and  so 
forth  and  making  sure  that  everything  is  there.  So  our  estimates 
aren't  always  accurate. 

Mr.  Condit.  There  was  a  forecast  submitted  by  the  President 
and  Vice  President  a  few  months  ago  in  that  area,  and  one  of  the 
things  that  came  out  of  that  was  a  comment  that  we  ought  to  try 
to  find  ways  to  employ  the  people  that  were  being  displaced.  It 
seems  to  me  that  some  of  this  work  would  fall  in  that  category. 

And  it  is  my  understanding  that  a  lot  of  local  contractors  who 
have  knowledge  of  the  area,  who  are  from  the  area,  do  not  receive 
the  bids  because  they  can't  compete  with  these  people.  I  don't  know 
if  you  are  prepared  to  answer  that  question,  today,  but  I  think  it 
is  a  factor  that  we  ought  to  consider.  We  are  always  talking  about 
how  we  are  going  to  take  these  displaced  people  who  work  in  the 
forest  industry,  and  this  would  be  one  of  those  categories  that 
maybe  we  could  look  at. 

But  is  that  the  case?  Are  there  local  bidders  that  can't  compete 
because  you  have  these  large  contractors  who  employ  undocu- 
mented workers  and  have  an  unfair  advantage? 

Mr.  Hartgraves.  Well,  again,  maybe — I  would  like  for  Wayne 
Lewis  to  maybe  respond  to  that. 

Mr.  Condit.  You  are  going  to  get  Mr.  Lewis  in  on  that  one  way 
or  other,  aren't  you? 

Mr.  Lewis,  you  want  to  come  up  and  respond  on  that  for  me, 
please? 

Mr.  Lewis,  would  you  please  stand,  sir?  I  need  to  swear  you  in. 

[Witness  sworn.] 

Mr.  Condit.  Would  you  like  to  respond  to  that  comment  or  ques- 
tion, please? 

Mr.  Lewis.  The  question  why  the  local  people  can't  deal  with  the 
contract,  get  in  the  bids  and  all  of  that,  is  not  totally  wrapped  up 
in  the  fact  that  we  may  be  dealing  with  some  contractor  that  has 
an  advantage  because  he  is  hiring  undocumented  workers. 

A  lot  of  tnese  reforestation  contracts,  specially  in  region  6,  are 
substantial  jobs,  large  jobs,  and  a  lot  of  the  local  people  simply 
don't  have  the  managerial  skills.  They  haven't  been  in  the  game 
long  enough  or  they  don't  have  the  bonding  so  that  they  can  take 
that  kind  of  a  job. 

Mr.  Condit.  So  you  don't  think  it  has  anything  to  do  with  the 
fact  that  the  big  contractors  that  are  established,  that  they  come 
in  with  50  and  60  percent  of  undocumented  workers  and  have 
these  living  conditions  that  shouldn't  be  tolerated,  you  don't  think 
that  has  anything  to  do  with  that?  That  they  can't  compete  with 
that? 

Mr.  Lewis.  I  say  they  have  to  get  over  the  first  hurdle,  and  if 
they  can  compete  with  trie  bonding  and  the  size  of  the  project,  then 
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what  you  are  talking  about  would  be  a  factor.  But  most  of  them 
at  this  point  can't  get  beyond  that  first  point. 

Mr  Condit.  I  will  move  on.  I  would  ask  unanimous  consent  to 
include  documents  into  the  record.  And  will  the  clerk  please  pass 
them  out. 

[The  information  follows:] 
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WO 
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-     ^ay  30,   1986 


v— ..     Illegal  Aliens  -  Cooperation  with  Border  Patrol 


Regional  Foresters  and  Station  Oi rectors 


Please  refer  to  the  action  plan  enclosed  with  the  Karen  ?5  6320  letter,  signed 
by  Dale  Robertson,  aimed  at  discouraging  the  use  of  Illegal  aliens  (Illegals) 
by  son*  of  our  contractors. 

As  you  were  informed  by  electronic  Mil,  we  net  with  National  Border  Patrol 
personnel  In  order  to  develop  a  method  of  assisting  thea  In  stopping  the  use 
of  illegals.     Following  are  our  agreements: 

Action  Plan  Item  Mo.  2     •Inform  Immigration  and  Naturalization  Service  (INS) 
and  Department  of  Labor's  (DOLl  Wage  and  Hour  ccooUance  officers  of  each 
forestry  contract  award  and  invite  IKS  officers  to  attend  prework  oeetlngs  in 
order  to  address  the  illegals  issue.     If  INS  cannot  attend,  the  CO  should 
discuss  problens  associated  with  the  hiring  of  Illegals." 

Agreement:     The  contracting  officers  (CO's)  will  notify  the  nearest  Border 
Patrol  Sector  Headquarters  as  soon  as  awards  are  made  and  inform  them  of  the 
preworfc  meeting  date,  location  of  the  work  site,  and  approximate  performance 
date.    Enclosed  1s  a  list  of  Sector  Headquarters.     If  you  t^ytt  an  existlg 
Agreement  with  local  Border  Patrol  Districts  or  Stations,  1t  will  not  be 
necessary  to  notify  the  Sector  office,  but  you  may  continue  working  with  those 
offices. 

Action  Plan  Itea  Ho.  4.     "CO's  shall  assure  that  contract  administration 
personnel  are  alert  about  the  presence  of  illegals  among  contractors' 
crews....    Reported  as  well  as  suspected  violations  shall  be  reported 
immediately  to  the  CO  who  will  1n  turn  notify. ..INS " 

[Action  Plan  Itea  Ho.  5.     "Insure  that  IKS  notify  DOL  Wage  and  Hour  Enforcement 
[officers  Immediately  after  illegals  have  been  arrested  so  they  may  be 
interviewed,  before  deportation,  for  investigation  of  possible  labor  violation 
[by  the  contractor." 

Agreement:     the  Border  Patrol  will  notify  the  OOL  Wage  and  Hour  Division  and 
request  that  DO!  accomplish  Interviews  of  arrested  Illegals  within  removal 
limitations  in  cases  where  the  Border  Patrol  discovers  that  they  are  not  paid 
1n  accordance  with  the  prevailing  rates. 
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Action  i tea  No.  6.     "Report  to  the  Regional  Director  of  AS  all  Incidents  where 
INS  raids  resulted  In  the  arrest  of  illegals.     The  report  should  contain  as  a 
Minimum,  the  name  and  address  of  the  contractor  (including  known  aliases), 
location  of  the  project,  number  of  individuals  arrested  and  date(s)  of 
arrest....* 

Agreement:     The  cognizant  Border  Patrol  Office  will   notify  the  contracting 
officer,  In  writing,  of  each  case  of  arrest  of  illegals  on  Government 
contracts.     The  letter  will  include  the  name  of  the  contractor,  the  numoer  of 
Illegals,  date  of  arrest,  location,  etc.     Concurently,  they  will  send  a  copy 
of  the  notification  to  their  National  Border  Patrol  Office. 

Action  Plan  Item  No.  8.     "Inform  the  National  Headquarters  of  the  INS  of  the 
need  for  a  11st  of  contractors  discovered  using  illegals  during  performance  of 
Government  contracts.     The  list  periodically  updated,  should  be  made  available 
to  the  Forest  Service  and  other  land  management  agencies." 

Agreement:     No  complete  agreement  could  be  reached  on  this  Item;  however,  the 
Border  Patrol  Headquarters  agreed  to  begin  a  compilation  of  information  on  the 
basis  of  notifications  of  arrests  received  from  their  field  offices.     They 
have  not  yet  decided  whether  the  information  will  be  computerized  or  kept 
manually  until  the  impact  of  this  procedure  Is  fully  assessed.    We  will 
evaluate  how  the  system  worts  out  and  request  any  necessary  adjustment  to 
increase  Us  usefulness. 

In  the  meantime,  you  should  proceed  with  compilation  of  the  offenders  list  and 
notification  of  other  Forest  Service  offices  via  the  Data  General  on  the  basis 
of  the  written  notifications  you  will  be  receiving  from  the  local  Bonier 
Patrol  offices. 

We  take  this  opportunity  to  advise  you  that  the  offenders  list  enclosed  with 
the  Action  Plan  might  have  some  Inaccuracies.     Two  firms  were  erroneously 
I1sted--Neal  Summers,  dba  Shiloh  Forestry  and  John  Foster,  dba  Forest 
Development.     In  view  of  these  discrepancies,  the  list  should  only  be  used  to 
identify  contractors  who  might  have  to  be  watched  more  closely  for  the 
possible  hiring  of  Illegals.     Upon  establishment  of  lists  based  on  written 
evidence  of  apprehension  by  the  Border  Patrol,  we  will  be  in  a  better  and 
unequivocal  position  to  use  the  record  as  the  basis  for  a  nonresponsibllity 
determination. 

If  you  have  any  questions  or  need  assistance  1n  dealing  with  the  Border 
Patrol,  call  Darlo,  FTS  235-8165. 


ALIEN  U.  SMITH 

Director  of  Administrative  Services 
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On  Kay  11.  1993,  Contract  Specialists,  Joan  NcHab  and  syaelf,  Connie  Bohannan, 
observed  tha  Border  Patrol  interviewing  paopla  we  assumed  to  ba  tree)  plantar* 
in  front  of  our  offlca.  Tha  prework  meeting  for  tha  HI*— —1»  m   tree  planting 
had  Juat  been  conducted  with  3  B'a  Reforestation  (Contract  Bo.  S2-O3R6-3-LO0O9) 
and  wa  assumed  tha  paopla  vara  craw  members  for  tha  contractor.  We  approachad 
tha  Bordar  Patrol  and  lntroducad  ourselves.  Jarry  W.  amies,  tha  Senior 
Patrol  Agent,  wae  most  halpful  to  ua  In  explaining  what  thay  wara  doing,  how 
thay  wara  chacklng  tha  paopla  for  propar  idantlflcatlon  and  azplainlng  tha 
prograa  to  ua.   Savaral  of  tha  card*  shown  to  ua  aftar  a  briaf  laaaon  on  what 
to  look  for,  and  wa  could  aaa  that  thay  wara  improper  documenta.   X  explained 
to  Mr.  Gillies,  that  contractor*  will  oftan  aay  thay  are  requiring  all  tha 
propar  paperwork  tha  lawa  require  and  that  if  tha  employee*  furniah  falaa 
documenta,  thay  are  at  their  mercy.  Mr.  Ollliee  eald  thay  can  provide  training 
to  anyone  and  will  try  and  help  tha  contractor*  understand  what  to  look  for.  I 
told  Mr.  Gillie*  that  wa  need  to  be  informed  whan  thay  remove  worker*  trcm  a 
contractor  and  told  what  action*  thay  have  taken  ao  the  information  can  ba  u*ed 
in  responsblllty  determination*.   We  atata  that  wa  ralv  on  the  POL  to  l*»ue. 
HSWPA  number*,  bollvlng  that  a  contractor  having  a  n"->»»>r  majm  »-hav  are 
complying  with  all  aspects  of  tha  ACT-whlch  la  not  to  hire  illegal  workara, 
Mr.  Gillie*  indicated  tha  different  level*  of  charge*  againat  contractor*  and 
aald  it  may  take  a  year  before  they  can  fine  a  contractor.   I  told  him  even  if 
the  contractor  haa  completed  the  project,  wa  can  atill  use  the  information  in 
responabil  <ty  determination  for  the  next  year  whan  these  people  bid  again.  I 
mentioned  to  him  I  was  involved  with  the  contract  in  Coeur  d'Alene,  Id  with 
Horizon  Unlimited  with  Charlie  Eatee  and  the  newspaper  reporter  covering  the 
story,  found  that  the  DOL,  INS  and  the  FS  ware  oftan  not  communicating  with 
each  other.   I  aaid  we  work  cloaely  with  DOL  becauae  of  tha  contract 
requirement  for  rswpa,  however  with  the  Bordar  Patrol  wa  receive  no 
information.   I  told  him  we  would  appreciate  any  information  their  offlca  could 
aend  ua.   I  did  take  his  card  and  thought  it  would  ba  beneficial  for  them  to 
put  on  aoma  training  with  our  COR*  and  if  wa  conduct  public  contracting 
workshop*  to  have  them  address  thia  issue  and  what  contractors  can  do  to 
protect  themselves.   Mr.  Olllies  was  very  informative  and  halpful  and  wo 
appreciated,  talking  with  him.  Ba  had  two  individuals  they  ware  going  to  take 
back  with  them.   It  appeared  they  bad  uaed  soma  documenta  to  obtain  tha  fax* 
documenta  making  it  aoma  sort  of  crime  that  would  require  further  criminal 
charges  vs  just  being  retained  and  releaaad  to  return  back  to  their  country 
Ilka  the  others  would  be.  Mr.  Gillies  said  becauae  of  their  reduced  budgets 
that  detained  crew  members  were  returned  back  to  the  contractor  to  ba  aant 
home,  'probably  only  to  show  up  someplace  else  on  somebody's  else  contract*. 
He  called  it  "catch  and  releaaa*. 


Connie  L.  Bohannan 

Supv.  Contract  Specialist 
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Mr.  Condit.  The  first  memo  is  on  Forest  Service  cooperation 
with  others  on  undocumented  workers,  and  the  second  is  two 
records  of  complaints  about  contractors  employing  undocumented 
workers. 

The  question  in  the  first  document  is  this:  Under  this  agreement, 
the  INS  should  notify  the  Department  of  Labor  that  illegals  have 
been  arrested  so  that  the  agency  can  begin  an  investigation  on  the 
contractor.  We  found  no  such  notification  among  the  material  sub- 
mitted to  us.  Is  this  part  of  the  agreement  being  met? 

Mr.  Williams  do  you  have  a  copy  of  the  document? 

Mr.  Williams.  Yes,  sir.  I  apologize  for  not  having  any  material. 
On  the  short  notice  we  had  we  were  unable  to  obtain  any,  but  we 
are  making  efforts,  and  we  will  submit  it  for  the  record. 

Basically,  what  we  do  have  is  a  good  strong  working  relationship, 
we  feel,  with  the  Department  of  Labor.  There  are  times  when  their 
resources  are  available.  They  actually  go  out  with  us  and  inspect 
some  of  these  sites. 

We  do  have  cases  where  we  refer  a  violation  of  employment  con- 
ditions to  the  Department  of  Labor,  and  then  there  is  followup  in- 
vestigations on  that. 

Mr.  Condit.  Mr.  Fraser,  there  is  supposed  to  be  an  investigation 
by  the  Labor  Department  on  this  issue.  Are  you  aware  of  that? 

Mr.  Fraser.  On  which  issue,  Mr.  Chairman?  On  the  referrals?  Of 
apprehensions? 

Mr.  Condit.  Action  plan  No.  5  on  the  document. 

Mr.  Fraser.  We  have  across  the  country  with  INS  a  relationship 
in  which  we  will  often  receive  referrals  on  apprehensions  where 
there  is  any  indication  that  there  have  been  labor  law  violations. 
It,  again,  as  Mr.  Williams  indicated,  is  subject  to  resource — the  fre- 
quency with  which  that  occurs  is  often  subject  to  resource  limita- 
tion. 

Bob  tells  me  we  haven't  had  such  referrals  in  the  Pacific  North- 
west region  in  the  last  2  or  3  years,  but  we  have  conducted  a  num- 
ber of  joint  enforcement  activities  with  the  Border  Patrol  as  well 
as  with  the  State  labor  departments. 

Mr.  Condit.  OK  The  question  on  the  second  document  is  appar- 
ently that  Border  Patrol  file  memo  on  a  specific  complaint.  The  un- 
derlined portion  states  that  we  rely  on  the  DOL  to  issue  the 
MSWPA  numbers,  believing  that  a  contractor  having  a  number 
means  that  they  are  completely  complying  with  all  aspects  of  the 
act.  Is  this  to  say  that  the  contractor  can't  commit  a  violation  once 
he  has  obtained  this  number?  Mr.  Hartgraves  or  Mr.  Lewis. 

Mr.  Hartgraves.  I  am  not  sure.  Would  you  state  your  question 
again? 

Mr.  Condit.  The  question  on  the  second  document  concerns  a 
Border  Patrol  file  memo.  The  underlined  portion  states,  we  rely  on 
the  DOL  to  issue  the  MSWPA,  a  migration  worker  program 

Mr.  Fraser.  Migrant 

Mr.  Condit  [continuing].  Believing  that  a  contractor  having  a 
number  means  that  they  are  complying  with  all  aspects  of  the  act. 
Is  this  to  say  that  the  contractor  can't  commit  to  a  violation  once 
he  has  obtained  this  number? 
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Mr.  Hartgraves.  No.  Once  he  has  the  number  he  could  commit 
a  violation,  yes,  because  then  he  is  going  to  be  out  on  the  job.  He 
has  to  get  that  number  before  we  issue  the  order  to  proceed. 

But  once  they  are  on  the  job,  yes,  they  can  violate  it.  And,  at  that 
time,  then  we  need  to  work  with  Labor  to  bring  action  against  the 
contractor. 

Mr.  CONDIT.  Well,  in  this  case,  apparently,  Mr.  Williams,  INS 
turned  down  the  complaint  because  they  had  the  number. 

Mr.  WILLIAMS.  I  am  not  familiar  with  the  particular  case,  sir.  It 
appears  so,  yes. 

Mr.  Condit.  Would  that  be  something  routine?  You  have  a  num- 
ber so  you  can't  be  in  violation?  That  is  really  what  I  guess  we  are 
asking.  Would  you  take  at  face  value  that  they  have  a  number  and 
so  they  are  not  in  violation  and  so  you  don't  follow  up? 

Mr.  Williams.  Considering  the  work  load  we  have,  we  might, 
yes. 

Mr.  Condit.  Mr.  Townsend,  does  the  USDA  offer  guidance  to  its 
contracting  entities  regarding  immigration  law? 

Mr.  Townsend.  Mr.  Chairman,  yes,  we  do,  and  we  would,  both 
in  the  way  of  training,  although  limited,  and  in  terms  of  enforce- 
ment through  our  letter  of  understanding,  ensure  that  they  would 
confer  on  such  questions  and  those  concerns  that  arise  to  INS. 

Mr.  Condit.  You  mentioned  in  your  testimony  that  your  Depart- 
ment will  design  a  system  to  deal  with  this.  Are  you  designing  it 
now? 

Mr.  Townsend.  It  is  in  the  stages  of  design,  not  yet  imple- 
mented. We  think  it  will  be  a  very  important  safeguard  for  the  vio- 
lations related — not  only  violations  related  to  undocumented  work- 
ers but  other  repeated  violations  of  contract. 

Mr.  Condit.  Do  you — when  do  you  expect  to  have  this  program 
designed? 

Mr.  Townsend.  I  am  hoping — we  anticipate  about  9  months  it 
will  be  in  operation. 

Mr.  Condit.  Can  we  have  a  draft  of  the  program  once  you  design 
it? 

Mr.  Townsend.  Certainly.  Yes. 

Mr.  Condit.  But,  in  the  meantime,  one  of  the  things  that  both- 
ered me  the  most  about  the  first  panel  was  the  comment  from  one 
of  them — I  can't  remember  exactly  which  one  said  that  we  are  kind 
of  used  to  this. 

Mr.  Townsend.  Yes.  That  was  Mr.  Carlton.  It  struck  me  as  well, 
that  comment. 

Mr.  Condit.  I  don't  believe  we  should  become  used  to  breaking 
the  law  when  we  are  the  Federal  Government.  And  we  can't  wait 
9  months.  We  have  got  to  correct  this  problem  immediately.  We  are 
talking  about  people  living  in  conditions  that  if  they  were  living  in 
the  city  we  would  all  be  appalled,  but  it  is  sort  of  out  of  sight,  out 
of  mind. 

So  what  I  am  asking  you — I  commend  you  for  taking  the  9 
months,  but  in  the  short  term  we  have  got  to  do  something  to  cor- 
rect this  problem,  begin  to  work  on  it.  Do  you  agree  with  that,  Mr. 
Hartgraves? 
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Mr.  Hartgraves.  Yes,  I  do,  Mr.  Chairman.  As  far  as  I  am  con- 
cerned, that  is  an  accountability  problem  that  can  be  dealt  with  im- 
mediately. 

Mr.  Condit.  I  have  got  some  other  questions,  and  you  are  prob- 
ably tired  of  hearing  my  voice  so  I  am  going  to  defer  to  Mr.  Thom- 
as, and  then  Mrs.  Thurman  will  have  some  questions.  And  then 
maybe  I  will  have  some  additional  questions,  and  we  will  let  you 

go. 

Mr.  Thomas.  Mr.  Secretary,  it  seems  that  there  are  two  points 
of  interest  here.  One  is  the  provisions  and  the  enforcement  of  the 
contract.  The  other,  of  course,  is  the  legal  immigration  business. 

Have  you  had  an  opportunity  to  review  contracts  generally  in  the 
agency?  Do  you  think  contracts  are  properly  designed  to  avoid  this 
sort  of  thing?  Can  you  bring  an  action  in  terms  of  breaking  the  con- 
tract? 

Mr.  Townsend.  Mr.  Thomas,  when  we  find  a  violation  of  the  con- 
tract, it  certainly — we  seek  to  enforce  the  contract.  The  instru- 
ments that  we  use  as  contracting  instruments,  I  believe,  are  sound. 

The  question  may  relate  to  the  enforcement,  vigorous  enforce- 
ment of  the  tenets  of  the  contract.  And  that  is  where,  if  there  are 
any  areas  of  fault,  that  is  where  they  might  exist.  And  if  it  did  re- 
late to  particularly  the  execution  of  the  contract  by  the  contractor 
in  terms  of — we  can  only  hope  that  they  would  comply  with  the 
laws. 

If  in  our  review 

Mr.  Thomas.  If  I  may  interrupt  you,  I  am  not  talking  about  the 
law.  I  am  talking  about  enforcing  the  contract.  You  seem  to  look 
to  others  to  enforce  the  law.  I  think  you  have  almost  said  you  don't 
enforce  the  law,  isn't  that  right?  You  said  it  is  not  up  to  you  to  en- 
force illegal  immigration. 

Mr.  Townsend.  That  is  correct.  We  are  not  authorized. 

Mr.  Thomas.  So  what  you  have  then  is  the  opportunity  to  enforce 
the  provisions  of  the  contract,  it  seems  to  me. 

Mr.  Townsend.  Right.  We  aren't  authorized  either  to  indicate 
whether  a  contractor  is  in  violation.  We  can't  make  that  determina- 
tion with  regard  to  the  contract  content  in  terms  of  undocumented 
workers. 

Mr.  Thomas.  You  can't? 

Mr.  Townsend.  We  cannot.  And  we  would — we  do,  indeed,  have 
to  defer  to  another  agency  to  make  that  determination. 

Mr.  Thomas.  What  do  you  do  with  a  farmer  in  a  farm  program 
that  doesn't  comply  with  the  immigration  law? 

Mr.  Townsend.  We  take  the  same  policy  procedure  or  the  same 
steps  in  conferring  that  alleged 

Mr.  Thomas.  Do  you  do  anything  with  his  farm  payments? 

Mr.  Townsend.  With  the  farm  payments?  The  farm  payments 
may  be  halted. 

Mr.  Thomas.  Looks  like  you  could  apply  the  same  enthusiasm 
with  enforcing  it  in  your  own  agency,  couldn't  you? 

Mr.  Townsend.  Yes.  As  I  stated  earlier,  we  do  halt  it. 

Mr.  Thomas.  It  is  a  tough  one.  There  is  a  bonding  provision.  Is 
that  bonding  just  for  the  performance  of  the  task  or  is  it  for  living 
up  to  the  provisions  of  the  contract  as  well? 

Mr.  Hartgraves.  I  am  going  to  defer  to  a  contracting  officer. 
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Mr.  Lewis.  The  performance  bond  is  in  the  contract  to  live  up  to 
the  provisions  of  the  contract.  The  other  bond  that  we  sometimes 
employ  is  a  payment  bond,  and  we  rarely  use  those  on  service  con- 
tracts. That  is  more  associated  with  Miller  Act  bonds  under  con- 
struction. 

Mr.  Thomas.  So  if  you  didn't  plant  the  trees  properly,  the  bond 
might  come  into  play. 

Mr.  Lewis.  That  is  correct. 

Mr.  Thomas.  What  if  he  violated  the  terms  of  the  contract  in 
terms  of  hiring  illegal  aliens?  How  does  that  affect  the  bond? 

Mr.  Lewis.  That  would  not  affect  the  bond.  The  performance 
bond  is  if  they  incur  damage  to  the  government.  And,  at  that  point, 
there  would  be  no  damage  to  the  government,  although  there  is 
violation  of  the  law. 

Mr.  Thomas.  I  understand.  It  is  a  little  hard,  guys,  and  I  guess 
you  understand  it,  too. 

Mr.  Fraser,  Mr.  Williams,  you  are  concerned  with  enforcing  the 
law  in  the  private  sector  in  a  huge  expanse  of  activity.  You  would 
think  it  would  be  a  little  easier  within  the  bureaucracy,  wouldn't 
you,  that  you  could  do  it  within  agencies  a  little  easier.  Is  that  a 
fair  observation? 

Mr.  Fraser.  Mr.  Thomas,  we  are  still  dealing  with  private  em- 
ployers in  this  case.  The  additional  clout  is  that  which  you  are 
pointing  out,  which  is,  in  addition  to  having  the  provisions  of  the 
general  laws  that  apply,  you  have  a  contract  vehicle  through  which 
to  deal.  And  that  is  why,  for  example,  under  the  Service  Contract 
Act  violations  result  in  debarment  from  ability  to  do  business  with 
the  Federal  Government. 

Mr.  Thomas.  How  long  does  it  take  to  pursue  a  disbarment  pro- 
ceeding? 

Mr.  Fraser.  Two  to  five  years  from  the  point  that  the  investiga- 
tion is  launched  to  the  disbarment  is  effective. 

Mr.  Thomas.  So  the  guy  is  back  in  Mexico  or  wherever  he  came 
from  before  this  is  effective. 

Mr.  Fraser.  In  many  cases  the  workers  are,  but  the  contractor 
will  not. 

Mr.  Thomas.  Isn't  that  an  extraordinary  amount  of  time?  No 
wonder  we  can't  accomplish  anything.  No  wonder  your  people  are 
busy  all  the  time.  I  agree  with  the  chairman.  I  think  we  are  here 
to  find  some  solutions. 

Just  in  a  sentence:  We  have  got  a  problem  here.  We  are  doing 
some  things  in  the  government  that  we  say  no  one  should  do,  par- 
ticularly the  government.  How  can  we  change  it?  How  can  we  talk 
about  why  it  happened  and  say  we  don't  have  enough  resources. 
We  can  say  we  have  a  plan.  This  whole  thing  we  always  go 
through.  What  can  we  do? 

Mr.  Fraser.  We  are  trying  to  change  that  from  our  perspective 
through  working  to  training  the  contracting  officers  and  the  con- 
tracting officers'  representatives  to  identify  indicators  of  labor  law 
compliance  problems,  because  we  have  been  able  to  follow  up  on 
those  remarkably  well,  given  the  size  of  the  challenge. 

If  we  can  get  early  indications  of  those  kinds  of  problems  taking 
place,  we  can  deal  with  them. 
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Mr.  Thomas.  My  forest  supervisor,  in  which  13  people  were 
taken,  said  he  didn  t  have  any  contact  with  the  INS  and  hasn't  had 
any  contact  with  the  Labor  Department.  There  was  no  prehearing. 

Do  you  have  a  procedure  ironed  out?  It  appears  that  in  Wyoming 
that  process  wasn't  followed. 

Mr.  Fraser.  It  works  much  better  in  some  places  than  in  others. 
That  is  why  we  view  it  as  a  training  problem. 

Mr.  Williams.  In  Havre,  MT,  or  Denver  he  is  quite  accurate  that 
we  haven't  had  much  contact  down  there.  But  I  think  that  to  me 
enforcement  is  not  the  solution,  enforcement  alone  in  terms  of  our 
perspective. 

You  saw  the  frustration  that  the  prior  gentlemen  and  lady  had 
in  terms  of  their  efforts.  I  share  that  frustration.  We  make 
1,200,000  arrests  a  year  of  undocumented  aliens,  mostly  from  Mex- 
ico, and  we  are  not  solving  the  problem,  and  I  don't  foresee  it  as 
being  the  solution. 

In  my  mind,  the  upfront  cooperation  among  the  agencies,  the 
training  that  needs  to  be  provided  that  Mr.  Fraser  mentioned, 
maybe,  or  increased  efforts  where  we  can  to  work  with  the  Forest 
Service  in  terms  of  the  contract  process  at  the  time  it  is  let  when 
we  can,  up  front,  maybe  do  some  verification  process;  we  are  cer- 
tainly open  and  amenable  to  that  kind  of  a  solution. 

Mr.  Thomas.  I  share  your  frustration. 

A  few  years  ago,  they  used  to  raid  the  local  motel  and  those  folks 
were  back  before  the  officers  were.  Crazy. 

Yes,  sir.  Do  you  have  a  point  of  view  as  to  what  we  might  do? 

Mr.  Hartgraves.  Well,  I  think  some  of  the  things  we  have  al- 
ready started,  but  one  thing  we  might  look  at,  especially  since  we 
seem  to  have  a  very  large  problem  in  California,  is  that  these  agen- 
cies deal  with  it  as  a  task  group  maybe  for  1  year  or  2  until  we 
get  on  top  of  it.  We  did  that  with  the  drug  problem  in  California 
and  had  tremendous  success  on  some  forests  that  were  really  in 
bad  shape. 

This  may  be  a  way,  at  least,  to  pool  our  efforts  for  a  short  time 
and  at  least  make — I  think  if  we  can  take  action  on  these  that  are 
violating  this  and  send  a  message,  then  it  will  be,  hopefully,  some 
prevention  with  that.  But  I  think  that  may  be  what  it  takes. 

Mr.  Thomas.  If  the  message  is  it  takes  5  years  to  pursue  it  and 
you  are  out  for  2  years,  that  isn't  a  very  strong  message. 

Mr.  Hartgraves.  Well,  I  think  on  some  of  the  other  provisions 
we  do  have  the  authority  through  the  Department  of  Agriculture 
to  also  disbar  contractors  that  have  a  history  of  violating  contract 
clauses.  So  we  can  also  take  some  action  from  that  standpoint.  We 
do  need  the  investigative  resources  of  Labor  and  the  Border  Patrol 
to  make  sure  that  we  are  taking  the  right  action  on  contractors. 

Mr.  Thomas.  I  understand,  and  I  sympathize  with  the  difficulty. 

One  more,  Mr.  Chairman. 

What  is  a  "document"?  Undocumented — what  is  a  legitimate  doc- 
ument? 

Mr.  Fraser.  Mr.  Chairman,  as  I  understand  it,  there  are  29  dif- 
ferent documents  or  combinations  of  documents.  The  documenta- 
tion has  to  show  both  the  individual's  authorization  to  work  and 
their  identity.  And  you  can  do  that  with  one  document  like  a  pass- 
port or  you  can  do  that  with  two  documents,  one  that  proves  your 
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identity,  a  picture  ID,  and  one  that  shows  that  you  are  authorized 
to  work,  such  as  a  Social  Security  card  or  many  documents  that  are 
issued  by  INS  to  authorize  employment  for  immigrants  and 
nonimmigrants. 

Mr.  Thomas.  So  a  Social  Security  card  that  may  or  may  not  be 
a  valid  one  is  a  legitimate  document? 

Mr.  Williams.  Yes,  sir. 

Mr.  Thomas.  That  is  the  problem,  isn't  it? 

Mr.  Williams.  The  documents  go  way  beyond  Social  Security. 

Mr.  Thomas.  I  talked  with  Alan  Simpson,  and  they  wrestled  with 
that  1  year  ago.  And  what  little  hair  he  has,  he  is  pulling  out. 

Mr.  Williams.  And  we  are  trying  to  reduce  the  number  of  docu- 
ments that  are  acceptable. 

Mr.  Thomas.  It  would  seem  to  me  that  that  would  make  sense. 
I  suppose  you  get  into  the  question  of  discriminating  against  peo- 
ple. 

Thank  you,  Mr.  Chairman. 

Mr.  Condit.  Thank  you,  Mr.  Thomas. 

Mrs.  Thurman. 

Mrs.  Thurman.  Mr.  Hartgraves  or  Mr.  Lewis,  I  am  trying  to  un- 
derstand this.  Do  the  contracting  officers  have  the  ability  to  order 
them  to  show  any  of  the  violations  for  undocumented  workers  or 
substandard  living  or  any  of  the  misuses? 

Mr.  Hartgraves.  Yes,  we  do.  In  fact,  they  are  to  keep  a  daily 
diary  on  the  activities  that  are  going  on  with  contracts.  So  we  have 
the  ability  to  document  it.  We  have  the  ability  to  get  it  to  the  con- 
tracting officer,  and  we  have  the  ability  to  order  that  it  be  done 
and  hold  them  accountable  for  it. 

Mrs.  Thurman.  What  happens  to  them  if  they  don't? 

Mr.  Hartgraves.  To  the  contracting  officer?  They  can  lose  their 
contracting  authority.  In  other  words,  we  can  take  the  authority  for 
them  to  be  a  contracting  officer  away  from  them  and  put  them  in 
a  different  job. 

Mrs.  Thurman.  Then  let's  go  even  to  the  person  that  is  onsite 
all  the  time  with  the  contracting  officer  representative.  OK?  They 
are,  obviously,  the  ones  working  there.  Where  do  they  fall  into  this 
line? 

Mr.  Hartgraves.  They  should  be  enforcing  the  entire  contract. 
I  think  what  we  are  hearing  and  seeing  is  the  need  to  provide 
those  individuals  with  a  lot  more  training. 

One  of  the  problems  that  we  are  having  today  that  we  didn't 
have  as  much  in  the  past  is  that  a  lot  of  the  individuals  that  are 
out  on  the  ground  as  the  contracting  representatives  fulfill  another 
function  within  the  Forest  Service  such  as  the  silviculturist  as  was 
mentioned  earlier.  And  I  am  concerned  that  maybe  they  don't  have 
the  adequate  training  to  enforce  all  of  the  clauses  in  the  contract. 
But  they  should.  At  least  if  they  see  a  problem,  it  should  be  imme- 
diately referred  to  the  contracting  officer. 

Dave  may  have  something  else,  but  that  is  where  I  am  coming 
from. 

Mrs.  Thurman.  Mr.  Lewis,  can  you  expand  on  that  at  all?  It 
seems  to  me  that  if  you  have  somebody  there  onsite  that  is  watch- 
ing the  daily  activities,  maybe  you  can't  get  to  the  undocumented 
worker  because  of  all  of  the  falsifying  of  records  and  those  kinds 
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of  things,  but  certainly  you  see  substandard  living  or  somebody 
sees  substandard  living. 

Mr.  Lewis.  Yes,  when  they  see  that,  it  is  reported  to  CO.  Then 
you  get  into  the  split  of  authorities  again  under  the  contract. 

The  contracting  officer  could  require  him  to  get  the  campsite  in 
shape  and  up  to  safety  conditions,  and  if  he  didn't,  he  could  default 
him.  He  takes  a  risk  when  he  defaults  him  that  the  boards  are  not 
going  to  agree  with  him  or  the  court  is  not  going  to  agree  with  him 
and  turn  the  default  around  and  cost  trie  government  a  fair 
amount  of  money  for  that. 

Mrs.  Thurman.  Have  any  of  the  contracting  officers  or  their  rep- 
resentatives been  disciplined  for  not  doing  their  job?  Can  you  cite 
any  cases  in  that? 

Mr.  Lewis.  Not — you  are  talking  specifically  about  subsafe  camps 
and  that  type  thing? 

Mrs.  Thurman.  Yes. 

Mr.  Lewis.  Not  to  my  knowledge,  but  let  me  add  to  this.  I  don't 
completely  agree  with  the  testimony  that  was  in  the  first  panel.  I 
have  heard  this  horror  story  about  substandard  conditions  and  eat- 
ing Alpo  and  people  laying  up  there  with  broken  backs  and  nobody 
looking  after  them. 

In  region  6  we  have  tried  to  run  that  thing  to  the  ground,  and 
we  tried  to  run  it  to  the  ground  since  the  late  1970's,  and  we  have 
never  yet  found  one.  And  your  question  was  well  put — have  you  ac- 
tually honestly  seen  them  do  that?  I  think  there  is  a  little  more 
rhetoric  than  there  is  fact  in  that  situation. 

I  don't  think — to  answer  your  question,  I  don't  think  that  we 
have  that  big  of  a  problem.  At  least  I  know  we  don't  have  it  in  re- 
gion 6.  Therefore,  I  don't  think  anybody  has  ever  been  brought  up 
on  charges  because  it  didn't  exist. 

Mrs.  Thurman.  However,  I  think  in  some  of  your  own  reports 
there  has  been,  what  was  it,  50  to  60  percent  of  the  workers  in  the 
reforestation  industry  are  undocumented.  I  believe  that  came 
in 

Mr.  Lewis.  That  is  not  our  report. 

Mrs.  Thurman  [continuing].  From  the  Border  Patrol.  It  is  hard 
to  imagine  that  these  things  happened  and  that  we  can't  get  a  han- 
dle on  it. 

Mr.  Hartgraves.  Well,  I  really  think  we  can.  I  feel  that  there 
are  some  instances.  The  ones  that  they  described  on  the  Tahoe 
from  the  officers  that  were  there,  I  believe,  are  factual.  In  fact,  I 
know  in  one  of  those  cases  there  was  action  taken  by  both  Forest 
Service,  Border  Patrol  and  the  Department  of  Labor.  So 

Mrs.  Thurman.  What  kind  of  action? 

Mr.  Hartgraves.  They  were  debarred.  Their  entire  contract  of 
100  and  whatever — a  little  over  $100,000  was  withheld.  So  they 
weren't  even  paid  for  the  contract.  And  that  was  given  over  to  labor 
in  order  to  settle  with  employees  and  others. 

So,  we  can  take  action.  Those  kind  of  living  standards — in  some 
cases,  the  contractor  is  furnishing  living — a  place  to  live  or  furnish- 
ing a  camp  or  whatever.  In  other  cases,  they  are  not.  And  the  em- 
ployees are  on  their  own. 

Again,  that  is  where  we  have  to  be  very  specific  about  what  is 
in  the  contract  and  what  the  contractors  agreed  to  in  order  for 


76 

labor  to  be  able  to  take  action.  If  they  are  a  long  ways  from  town 
and  they  are  not  moving  back  and  forth,  then  we  need  to  look  at 
what  we  are  requiring  from  a  camp  standpoint. 

But  I  simply  can't  sit  here  and  say  that  we  have  to  tolerate  this, 
because  we  don't.  And  I  think  we  need  to  take  the  actions  to  get 
the  accountability  that  this  situation  deserves. 

Mrs.  Thurman.  What  can  we  do  or  what  do  you  think  can  be 
done?  Do  you  believe  that  the  problems  are  management  or  do  you 
believe  it  is  something  that  Congress  needs  to  do? 

Mr.  Hartgraves.  I  think,  just  from  my  standpoint,  I  feel  after 
spending  quite  a  bit  of  time  reviewing  this  for  this  hearing,  that 
there  are  adequate  laws  in  place.  I  don't  see  that  being  the  prob- 
lem. 

I  think  we  all  are  hurting  from  the  manpower  standpoint  of 
being  able  to  cover — some  of  our  contracting  officer  representatives 
cover  several  contracts  over  a  large  area. 

But,  again,  that  lack  of  manpower,  as  the  chairman  pointed  out, 
can't  be  an  excuse  for  not  enforcing  the  laws  on  the  national  forest 
lands.  So,  I  think  it  is,  again,  the  teamwork  that  we  need  to  have, 
making  some  examples  to  be  preventative,  just  like  we  do  for  high- 
way speeding.  A  few  examples,  you  slow  down.  I  think  we  have  got 
the  same  situation  here. 

And  I  know,  in  discussions  with  the  chief  and  the  associate  chief, 
they  both  agree  that  when  we  find  a  condition  like  this  we  should 
suspend  the  contract  immediately  until  the  situation  is  corrected. 
I  also  know  that  in  Wayne's  region  they  do  that.  I  know  they  have 
done  it  in  California  where  they  have  suspended  a  contractor  until 
the  situation  was  corrected.  So  we  can  do  that. 

Mrs.  Thurman.  Let  me  ask  one  question  on  this  same  issue  with 
the  contractors  and  the  disbarment  part  of  it. 

One  of  the  things  that  I  have  found  over  the  years  dealing  with 
investigative  issues,  but  sometimes  you  will  find  that  a  contractor 
is  under  such-and-such  name.  And  it  is  my  understanding  in  Cali- 
fornia there  is  no  registration  of  contractors,  so  it  would  be  difficult 
to  follow  them  through. 

How  do  you  avoid  making  sure  that  Joe  is  not  Harry  or  Harry 
is  not  Joe?  Or  Joe  is  still  affiliated  with  this  company,  but  it  is 
somebody  else's  name. 

Mr.  Lewis.  That  is  a  very  difficult  problem,  and  we  do  the  very 
best  we  can  in  trying  to  track  these  people.  And  if  we  find  then  we 
do  just  have  a  straw  man  organization,  we  challenge  that  as 
nonresponsive. 

And  also'it  is  an  issue — a  lot  of  times  we  will  get  people,  and  we 
will  know — like  we  had  one  man  who  was  disbarred  for  not  paying 
his  workers,  Lamanakis  up  in  northern  Washington,  and  he  just 
simply  set  up  another  company.  And  he  went  in  the  background 
and  had  a  straw  man  running  the  organization  for  him. 

This  is  getting  extremely  hard,  because  you  get  into  the  legal  as- 
pects of  the  thing,  and  we  have  to  go  to  our  OGC  and  ask  them 
for  their  opinion.  And  usually  their  opinion  is  that  it  is  not  worth 
the  effort  to  try  to  take  the  people  to  court  to  try  to  prove  this  stuff 
for  the  short  period  of  time  that  this  contract  is  going  to  be  in  ex- 
istence. We  are  dealing  with  short  periods  of  time  with  these  con- 
tracts. 
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Mrs.  Thurman.  To  whoever  is  making  up  the  contracts,  the 
agency  or  the  Department.  Wouldn't  it  be  possible  to  ask  within 
the  contract  kind  of  a  financial  statement?  Are  we  trying  any  of 
that? 

Mr.  Lewis.  I  don't  know  if  we  have  tried  it.  Possibly  that  could 
be — I  don't  know  how  that  was  set  up  legally,  how  would  that  le- 
gally come  out? 

But,  to  answer  your  question  direct,  I  know  of  no  place  where  we 
have  tried  that. 

Mrs.  Thurman.  Mr.  Town  send,  maybe  in  the  conversations  that 
have  you  had  trying  to  deal  with  this,  have  you  looked  at  any  of 
those  issues? 

Mr.  Townsend.  Not  that  issue  in  particular,  no.  In  terms  of  the 
structure  of  the  contracting  firm,  and  how  it  changes  from  one 
place  to  another,  we  know  that  contractors  do  move  from  location 
to  location,  State  to  State,  and  are  doing  the  same  kind  of  business, 
either  in  private,  Federal,  or  State  contracts.  And  we  are  hoping 
that  the  system  that  we  do  develop  will  allow  us  to  track  them. 

But  still  there  is  going  to  be  some  obfuscation  by  contractors  to 
recreate  a  legitimate,  legal  instrument  or  a  legal  corporation  to 
conduct  business  with  the  former  violator  being  a  beneficiary  of  the 
business.  It  is  going  to  be  difficult  to  track.  It  will. 

Mrs.  Thurman.  But  it  can  be  done. 

Mr.  Townsend.  Yes,  it  can  be  done.  That  is  true. 

Mr.  Fraser.  And  it  is  commonly  found  in  the  course  of  our  inves- 
tigations. 

As  one  example,  a  gentleman  named  Nicholas  Ochinkov  was 
debarred.  We  found  him  a  year  later  doing  business  with  another 
gentleman,  and  they  are  being  debarred.  And  in  their  recent  inves- 
tigation we  found  him  doing  business  with  his  brother.  And  he  is 
being  debarred. 

So  you  will  find  where  you  have  these  repeat  violators,  we  will 
find  them.  It  is  a  matter  of  stopping  it  permanently. 

Mrs.  Thurman.  Is  there  a  way  to  do  that? 

Mr.  Fraser.  Not  under  the  labor  laws  that  we  have.  And,  of 
course,  there  are  very  serious  concerns  about  the  constitutional 
protections  of  keeping  someone  from  doing  business  through  some 
other  partnership  or  some  other  arrangement  with  other  folks.  But 
there  has  to  be  a  way  to  deal  with  what  is  commonly  called  the 
fronting  situation. 

Mrs.  Thurman.  Or  somebody  who  has  actually  violated  the  law, 
just  under  another  situation. 

I  am  not  an  attorney,  so  it  is  difficult  for  me  to  understand,  but 
if  you  have  done  something  illegal  and  you  are  involved  in  it  again, 
maybe  it  should  be  done  in  a  way  that  if  a  contractor  knowingly 
has  a  partner  that  has  participated  in  this,  that  maybe  they  should 
take  some  of  the  responsibility  as  well  as  to  who  they  are  bringing 
in  as  their  principal.  There  are  probably  ways  to  do  that,  I  think. 

And  the  reason  I  point  this  out  is  because  generally,  over  the 
years,  we  have  found  that  for  the  most  part  it  is  the  few  that  make 
it  difficult  for  all  good  contractors  out  there.  OK?  I  mean,  that  is 
the  bottom  line.  You  have  got  some  that  absolutely  follow  the  law, 
do  the  right  things,  and  they  are  being  put  into  the  same  window 
out  here  or  shadow  that  everybody  is  wrong. 
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Generally  speaking,  there  are  4,  5,  10  out  of  how  many  contracts 
that  actually  become  the  real  problem  out  there?  And  if  you  follow 
them  through  they  are  generally  the  same  ones  moving  off  over  the 
country  doing  the  same  things  over  and  over  again. 

So  it  seems  to  me  to  get  to  the  crux  of  this  you  have  to  find  ways 
to  stop  them  from  doing  the  business. 

Mr.  Hartgraves.  Mr.  Chairman,  I  think  another  thing  that  has 
been  helpful  in  this  area  along  the  lines  that  you  are  talking  about 
is  that — where  the  contractors  have  formed  associations  like  the 
Northwest  Reforestation  Association.  They  also  have  one  in  the 
south.  Those  have  been  extremely  helpful,  too,  because  they  help 
kind  of  police  the,  if  you  will,  the  contracting  community  and  report 
to  us  a  lot  of  violations  and  things  that  are  occurring. 

So  it  would  be  nice  if  we  could  get  one  going  in  California.  But 
that  has  been  extremely  helpful. 

Mrs.  Thurman.  Well,  you  have  the  chairman  here. 

Mr.  Condit.  Thank  you,  Mrs.  Thurman. 

Mrs.  Thurman.  For  which  one? 

Mr.  Condit.  Are  you  finished? 

Mrs.  Thurman.  Yes. 

Mr.  Condit.  Thank  you  very  much. 

I  want  to  follow  up  on  Mrs.  Thurman's  questioning.  I  don't  know 
if  I  heard  an  answer.  At  least  I  would  like  to  get — if  someone  dis- 
agrees with  this,  I  would  like  to  know. 

The  Border  Patrol  claims  that  50  to  60  percent  of  the  workers 
in  the  reforestation  industry  are  undocumented.  Anyone  disagree 
with  those  numbers? 

Mr.  Hartgraves.  Mr.  Chairman,  from  the  Forest  Service  stand- 
point, we  don't  know.  I  mean,  we  have  no  way  to  know. 

Mr.  Condit.  So  you  don't  have  a  reason  to  dispute  that? 

Mr.  Hartgraves.  No,  or  to  challenge  it.  We  just  don't  know. 

Mr.  Townsend'.  No,  no  reason. 

Mr.  Condit.  Mr.  Williams. 

Mr.  WILLIAMS.  My  understanding  is  that  percentage  is  based  on 
our  contacts  when  we  have  been  aole  to  get  out  there.  So  we  will 
stand  by  that. 

Mr.  Fraser.  My  testimony  indicates  that  we  don't  have  any  sta- 
tistics, obviously.  The  folks  in  the  field,  our  investigators  in  the 
field,  think  that  most  of  the  workers  in  this  industry  in  the  North- 
west are  authorized  to  work,  but  there  is  a  substantial  component 
of  the  work  force  that  is  unauthorized,  undocumented. 

Mr.  Condit.  Do  you  dispute  that  it  is  50? 

Mr.  Fraser.  I  don't  have  the  basis  for  offering  a  number.  All  I 
can  repeat  is  what  our  folks  tell  me. 

Mr.  Condit.  Has  the  INS  or  Department  of  Justice  ever  under- 
taken an  enforcement  action  against  another  agency  for  violation 
of  immigration  laws? 

Mr.  Williams.  Not  to  my  knowledge.  With  the  intent  of  the 
IRCA  bill,  1986  IRCA  bill,  we  are  trying  to  elicit  cooperation  with 
complying  with  the  act,  and  that  would  be  our  approach — to  try 
and  get  cooperative  compliance  and  cooperative  efforts,  to  try 

Mr.  Condit.  Would  you  treat  a  private  company  the  same  way? 

Mr.  Williams.  Yes,  sir. 
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Mr.  Condit.  When  would  you  think  that  you  have  cooperated 
enough  and  some  legal  action  was 

Mr.  Williams.  When  we  can  find  substantial  evidence  that  a 
Federal  agency  was  not  complying  with  the  law,  we  would  view  it 
at  that  point. 

Mr.  Condit.  Would  you  think  that  this  thing  going  on  year  after 
year  after  year — would  that  be  substantial  evidence  that  they 
weren't  cooperating? 

Mr.  Williams.  In  my  mind,  sir,  not  in  terms  of  the  Federal  agen- 
cy not  cooperating.  I  think  they  are  cooperating  with  our  enforce- 
ment efforts.  It  is  the  contractors  that  they  hire  that  are,  obviously, 
either  utilizing  the  system  because  of  the  proliferation  of  phony 
documents 

Mr.  Condit.  You  disassociate  their  hiring  the  contractors  who 
hire  the  undocumented  with  the  law?  I  know  farmers  who  hire  la- 
borers, and  the  farmer  is  held  responsible.  Not  true? 

Mr.  Williams.  Our  interpretation  of  the  law,  sir,  is  that  we  hold 
the  farm  labor  contractor  responsible,  not  the  owner  of  the  farm. 

Mr.  Fraser.  I  think  the  difference,  Mr.  Chairman,  may  be  that 
under  labor 

Mr.  Condit.  The  law  says  person  or  other  entity.  So  you  don't 
pursue  the  individual  who  contracted  with  the  labor  contractor,  is 
that  correct?  Because  I  want  to  get  this  on  the  record. 

Mr.  Williams.  We  pursue  the  person  who  is  involved  in  the  hir- 
ing of  illegal  aliens. 

Mr.  Condit.  Do  you  have  another  comment  on  that,  Mr.  Wil- 
liams? 

Mr.  Williams.  I  think  our  approach  to  this  thing,  sir,  is  to  not 
target  the  Forest  Service  per  se,  but — in  an  enforcement  action — 
but  to  elicit  cooperation  through  an  upfront  effort,  probably 
through  the  way  the  Forest  Service  issues  their  contracts  and  edu- 
cation, to  try  to  diffuse  this. 

Mr.  Condit.  You  understand  how  this  plays  on  the  street?  You 
have  business  people  that  get  nailed  for  this,  and  they  are  saying, 
gee,  we  get  penalized.  The  Forest  Service  does  that,  and  they  aon't. 

Mr.  Williams.  I  was  chasing  tree  planters  in  California  in  1967, 
and  I  don't  understand  why  they  were  doing  it  then,  and  I  don't 
understand  it  now. 

Mr.  Condit.  Thank  you,  Mr.  Williams.  You  have  been  kind  to 
bear  with  me. 

If  these  contractors  are  violating  Federal  law  with  undocumented 
workers,  would  there  be  any  concern  by  any  of  you  that  maybe 
their  integrity  is  a  bit  questioned  and  maybe  they  are  not  planting 
the  trees  that  they  say  they  are  planting  and  other  obligations  in 
the  contract?  Do  you  check  that?  And  how? 

Mr.  Hartgraves.  Mr.  Chairman,  I  would  say  if  they  are  know- 
ingly hiring  undocumented  workers,  then,  yes,  their  credibility 
would  be  questioned.  And  we  know  how  many  trees  are  given  to 
them,  and  we  know  what  the  spacing  is,  how  many  should  be  per 
acre.  And  we  have  ways  to  check  that. 

But  if  they  have  been  presented  with  fraudulent  documents  and 
feel  that  they  have  legitimate  laborers,  U.S.  laborers,  then  they  are 
being  duped  as  well  as  we  are.  But,  again,  I  think  that  knowing 
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if  whether  they  are  or  not — but  it  is  correct.  If  they  knowingly  are 
hiring  them,  then  we  would  suspect  their  other  activities,  too.  " 

Mr.  Condit.  Mr.  Hartgraves,  have  you  ever  had  occasion  to  pe- 
nalize a  contractor  for  not  fulfilling  his  other  obligations  such  as 
not  planting  the  trees? 

Mr.  Hartgraves.  Yes. 

Mr.  Condit.  How  frequently  does  that  occur? 

Mr.  Hartgraves.  I  don't  have  the  statistics  for  you,  but,  yes,  we 
have  stopped  contracts  because  they  were  not  doing  the  job  prop- 
erly. 

Mr.  Condit.  How  do  you  check  that?  Do  you  do  aerial 

Mr.  Hartgraves.  No,  on  the  ground. 

Mr.  Condit.  You  do  it  on  site?  When  you  do  that  onsite  tree  in- 
spection, is  there  any  other  inspection  you  do?  Living  standards? 
Observation  of  undocumented  workers?  Can  you  combine  that? 

Mr.  Hartgraves.  Sure. 

Mr.  Condit.  Do  you  do  that? 

Mr.  Hartgraves.  Yes,  it  has  been  done. 

Mr.  Condit.  Has  it  done  been  in  the  past  where  you  do  both  at 
the  same  time? 

Mr.  Hartgraves.  Yes. 

Mr.  Condit.  Ms.  Ros-Lehtinen,  do  you  have  any  questions? 

Ms.  Ros-Lehtinen.  No. 

Mr.  Condit.  Once  again,  thank  you  very  much  for  being  here 
today.  We  appreciate  it  very  much,  and  I  hope  you  take  our  ques- 
tions and  our  comments  in  the  manner  that  tney  were  intended 
and  that  was  to  try  to  resolve  a  problem.  We  want  to  be  helpful. 
And  if  we  can  be  helpful,  please  feel  free  to  contact  us. 

Mr.  Townsend.  Mr.  Chairman,  I  might  close  with  this,  if  I  may. 
We  appreciate  your  interest  in  this  issue  and  holding  this  hearing. 
We  know  that  it  is  a  problem.  This  administration  will  be  respon- 
sive to  it. 

And  with  regard  to  Special  Agent  Kushner,  who  came  earlier, 
and  Officers  Greg  and  Carlton,  in  terms  of  possible  reprisals  relat- 
ed to  their  testimony,  I  assure  you  that  the  policy  of  USDA  is  that 
when  people  come  forward,  either  as  whistleblowers  or  with  con- 
cerns that  they  find  unjust,  they  are  indeed  protected  by  the  De- 
partment as  well. 

Mr.  Condit.  Thank  you  very  much.  We  appreciate  your  saying 
that. 

We  will  take  panel  3.  I  appreciate  the  efforts  of  our  next  panel 
to  get  here  today. 

Mr.  Desmond  has  traveled  from  Washington,  and  I  thank  Mr. 
Moreno  for  his  assistance,  being  here  as  well. 

Representing  the  workers  today  will  be  Mr.  Mario  Moreno  of 
MALDEF,  and  representing  the  contractors  is  Martin  Desmond,  ex- 
ecutive director  of  the  Northwest  Reforestation  Contractors  Asso- 
ciation. 

And  we  have  a  policy  of  swearing  in  witnesses.  You  have  been 
here  all  day  and  so  I  assume  that  you  don't  object  to  that. 

[Witnesses  sworn.] 

Mr.  Condit.  Thank  you  very  much. 

I  will  begin  with  Mr.  Desmond,  is  that  correct? 

Mr.  Desmond.  Yes. 
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Mr.  Condit.  You  can  read  your  testimony,  paraphrase,  whatever 
you  like,  and  then  we  will  have  some  questions  for  you. 

STATEMENT  OF  MARTIN  DESMOND,  EXECUTIVE  DIRECTOR, 
NORTHWEST  REFORESTATION  CONTRACTORS  ASSOCIATION 

Mr.  Desmond.  Thank  you,  Mr.  Chairman,  Representative  Ros- 
Lehtinen. 

My  name  is  Martin  Jack  Desmond,  executive  director  of  the 
Northwest  Reforestation  Contractors  Association.  The  association 
consists  of  70  member  companies  in  California,  Oregon,  Washing- 
ton, Idaho,  and  Montana.  We  appreciate  the  opportunity  to  testify 
here. 

I  am  going  to  briefly  summarize  my  comments  and  mostly  touch 
on  the  high  spots. 

First,  I  would  like  to  talk  about  the  substantial  difference  in  atti- 
tude among  Forest  Service  and  BLM  people.  We  haven't  mentioned 
the  BLM  here,  but  they  are  a  part  of  this  problem. 

To  give  you  a  specific  example,  on  the  Fremont  National  Forest 
there  is  one  particular  contracting  officer  who  is  quite  concerned 
about  these  compliance  problems,  and  several  months  ago  there 
was  a  contractor  out  there  doing  a  precommercial  thinning  job.  He 
was  quite  concerned  whether  this  contractor  was  using  undocu- 
mented workers  or  not  paying  the  Federal  minimum  wages,  so  he 
actually  went  out  to  the  joo  site,  talked  with  the  workers. 

He  determined  that  there  was  some  problems,  and  so  he  then 
called  in  the  Oregon  Bureau  of  Labor  and  Industries  and  then  fur- 
ther investigated  and  had  a  long  talk  with  the  contractor. 

I  contrast  that  with  one  of  our  members  was  describing  a  con- 
versation he  had  with  a  BLM  person  who  had  apparently  heard 
that  another  one  of  the  Federal  agencies  was  coming  in  to  inves- 
tigate a  particular  contractor  working  in  his  district,  and  so  he 
warned  this  particular  contractor  about  that. 

The  question  of  undocumented  workers,  it  is  a  real  vexing  prob- 
lem for  the  reforestation  contractors  in  our  association. 

One  of  the  things  that  I  might  note  is  that  a  couple  of  months 
ago  the  Border  Patrol  launched  a  significant  operation.  We  had 
asked  the  Border  Patrol  to  come  in  and  do  this  investigation.  The 
name  of  the  contractor  was  Franco  Reforestation.  The  Border  Pa- 
trol came  in  to  the  Malheur  National  Forest  located  in  Northeast 
Oregon.  They  picked  up  70  undocumented  workers,  and  that  was 
out  of  a  work  force  of  probably  100  people. 

Now  we  just  simply  think,  from  anecdotal  information,  there  is 
a  substantial  number  of  undocumented  workers. 

And  one  of  the  members  of  our  association,  he  was  sending  a 
crew  over  to  Montana,  and,  yes,  he  seems  to  be  a  reasonably  com- 
pliant contractor,  and  he  told  his  workers,  you  folks  that  are  legally 
available  to  work  in  the  country  can  go,  because  he  knew  that  the 
Border  Patrol  was  going  to  be  checking  on  his  crews.  And  of  the 
20  people,  12  of  them  got  in  the  car  for  the  drive  to  Montana. 

The  Border  Patrol  snowed  up,  checked  the  workers,  and  of  those 
12,  7  of  them  had  fraudulent  documents.  So  of  those  20  people, 
only  5  of  them  were  legally  available  to  work  in  this  country. 

On  the  other  side  of  the  coin,  I  would  like  to  note  that  there  is 
a  labor  shortage.  One  of  the  contractors  in  our  association  was  tell- 
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ing  a  story  to  me  how  he  had  interviewed  100,  "Anglo  workers  of 
which  he  eventually  hired  10  of  them,"  and  none  of  the  10  of  them 
lasted  even  1  week. 

In  your  State  of  California,  Chairman  Condit,  our  association 
hasn't  put  too  much  time  and  effort  in  it  because  we  have  sort  of 
taken  a  triage  approach  to  this.  We  have  been  spending  our  time 
and  effort  mostly  on  Oregon  and  Washington,  and  California  sort 
of  falls  into  the  category  where  the  situation  is  so  bad  that  mem- 
bers of  our  association  very  rarely  work  down  there,  particularly  on 
manual  release  jobs.  Our  feeling  is  that  it  is  just  sort  of  run  amuck. 

And  I  would  also  like  to  briefly  mention  that  there  are  several 
other  problems  related  to  this,  and  that  is  failure  to  pay  Federal 
minimum  wages  on  these  reforestation  contracts  and  failure  to  pay 
Federal  and  State  payroll  taxes  and  workers  comp  premiums.  We 
frequently  hear  a  number  of  stories  in  Oregon,  Washington  and 
more  so  in  California  of  workers  being  paid  a  piece  rate.  They  get 
paid  $30,  $40  an  acre  to  do  a  precommercial  thinning  unit,  and 
that  works  out  that  they  might  be  working  $5  or  $6  an  hour,  even 
though  the  Federal  minimum  wages  on  those  jobs  is  $10  or  $11  an 
hour. 

In  terms  of  workers  comp  premiums,  from  our  association's  self- 
ish point  of  view,  that  is  one  of  the  most  serious  problems. 

Last  year,  fiscal  year  1992,  there  was  a  contractor  awarded 
$600,000  of  Federal,  State  contracts  primarily  in  Oregon.  This — 
and  generally  you  would  expect  about  half  of  that  to  be  payroll  that 
he  should  have  reported.  WTien  I  talked  with  his  comp  carrier,  Lib- 
erty Northwest,  the  comp  carrier  told  me  that  he  had  reported  zero 
hours  of  payroll,  even  though  he  had  been  awarded  that  much 
work. 

In  the  State  of  Washington,  the  Washington  Department  of 
Labor  and  Industries  began  an  indepth  auditing  process  about  6 
month — about  9  months  ago.  So  far,  they  had  uncovered  74  con- 
tractors that  owe  a  total  of  $2.5  million. 

In  Oregon,  contractors  who  are  in  the  assigned  risk  pool  owe  $3 
million  of  workers  comp  premiums. 

The  vast  majority  is  contractors  working  on  Federal  contracts. 
We  notice  that  a  new  company  will  emerge,  sometimes  as  a  front 
for  somebody  else,  then  they  will  take  $500,000,  $600,000  worth  of 
Federal  work.  We  are  monitoring  this  situation  all  the  time. 

Eventually,  you  know,  we  can  get  the  carrier  to  track  them 
down.  But  then — and  they  owe  a  couple  hundred  thousand  dollars 
in  comp  premiums,  and  they  simply  disappear. 

It  is  a  continuing  problem  and  a  frustration  for  our  association 
because,  as  far  as  we  are  concerned,  the  Federal  Government  is 
getting  a  lot  of  work  done  at  less  than  what  it  actually  takes. 

I  would  like  to  throw  out  a  couple  of  proposed  solutions.  I  know 
that  some  of  the  people  before  us  were  talking  about  program  de- 
sign and  so  forth  and  so  on.  Our  association  has  some  concern 
about  setting  up  a  bureaucratic  structure  that  really  won't  work. 

The  board  of  directors  of  our  association  last  week  adopted  a  mo- 
tion to  endorse  the  development  of  a  pilot  verification  program,  and 
under  this  pilot  verification  program  what  it  would  be  is  that  con- 
tractors, what  they  would  be  required  to  do  is  to  call  in  into  the 
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INS  to  check  to  make  sure  that  those — that  that  particular  worker 
is  legally  available  to  work  in  the  United  States. 

As  we  have  heard  in  the  INS,  there  is  just  a  lot  of  fraudulent 
papers  out  there.  And  so,  just  simply,  the  contractors  have  no  way 
of  knowing.  Sometimes  they  do  though,  but  that — by  checking  witn 
the  INS  to  be  able  to  determine  that  those  workers  in  fact  are  le- 
gally available  to  work  here  in  this  country,  then  the  contractor 
can  go  ahead  and  hire  those  workers. 

However,  we  want  a  quid  pro  quo  on  this.  We  want  the  Forest 
Service  and  the  BLM  to  step  up  to  the  batter's  box  and  agree  that 
they  will  only  use  contractors  who  are  participating  in  this  verifica- 
tion program. 

You  know,  as  I  mentioned,  there  are  both  good  Federal  employ- 
ees and  not  so  good  Federal  employees.  And  the  real  key  point,  as 
one  person  put  it,  is  that  there  is  a  pinch  point  at  the  award  of 
the  contract. 

That  contracting  officer  can  make  some  pretty  critical  decisions, 
and  most  of  the  time  they  make  the  decision  to  award  the  contract, 
even  though  they  have  a  pretty  good  idea  that  the  contractor  is 
going  to  be  using  undocumented  workers  and  not  paying  the  Fed- 
eral minimum  wages  and  not  paying  the  workers  comp  premiums. 
They  know  that,  but  they  continue  to  award  the  contract  in  part 
because  the  lower  the  bid  the  less  cost  it  is  to  the  particular  Fed- 
eral agency. 

And  our  association — and  it  will  be  at  great  cost  to  our  mem- 
bers— we  are  willing  to  adopt  this  pilot  verification  program. 

I  have  talked  to  the  INS.  They  have  expressed  interest  in  this. 
But,  as  I  said,  we  do  want  a  quid  pro  quo.  We  want  the  Forest 
Service  and  the  BLM  to  agree  with  that. 

Finally,  I  know  this  applies  to  the  Forest  Service  and  the  BLM, 
but  we  want  to  see  the  Forest  Service  and  the  BLM  assume  finan- 
cial responsibility,  just  as  a  homeowner  is  responsible  for  any  un- 
paid bin  that  the  prime  contractor  may  have  there.  We  want  the 
Forest  Service — in  the  cases  where  the  contractor  hasn't  paid  the 
workers  comp  premiums,  that  that  particular  Forest  Service  unit 
or  BLM  unit  De  held  liable  for  those  unpaid  premium. 

That  concludes  my  testimony.  I  appreciate  the  opportunity  to  tes- 
tify. 

Mr.  Condit.  Thank  you  Mr.  Desmond.  If  you  would  remain,  we 
will  ask  you  a  few  questions. 

[The  prepared  statement  of  Mr.  Desmond  follows:] 
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Chairman  Condit,  other  distinguished  ladies  and  gentlemen,  my  name  is  Martin  Jack  Desmond, 
executive  director  of  the  Northwest  Reforestation  Contractors  Association.  The  association 
consists  of  70  member  companies  in  five  states  including  California,  Oregon,  Washington, 
Idaho,  and  Montana.  One  of  the  major  purposes  of  the  association  is  to  "level  out  the  playing 
field"  so  that  all  of  the  reforestation  contractors  have  the  opportunity  to  compete  fairly  on  public 
and  private  intensive  management  contracts. 

Our  association  understands  that  the  purpose  of  this  hearing  is  to  examine  the  integrity  of  the 
Forest  Service  contracting  program.  The  primary  subjects  include,  1)  hiring  of  undocumented 
workers;  2)  treatment  of  workers;  3)  contractor  compliance  with  federal  and  state  laws;  and.  4) 
USFS  award  determination  process. 

Attitude  of  federal  employees 

Our  association  has  observed  a  substantial  variation  in  the  attitude  of  Forest  Service  and  Bureau 
of  Land  Management  employees  regarding  the  non-compliance  problems  affecting  reforestation 
contractors  and  workers.  Last  month,  a  contracting  officer  on  the  Fremont  National  Forest  was 
concerned  that  a  particular  contractor  was  using  undocumented  workers  and  was  failing  to  pay 
the  workers  properly.  The  contracting  officer  drove  out  to  the  forest  camp  and  talked  directly 
with  the  workers.  He  apparently  determined  that  there  were  a  number  of  problems  and  contacted 
the  Oregon  Bureau  of  Labor  and  Industries  (BOLI).  BOLI  sent  out  a  compliance  officer  and 
apparently  had  a  long  talk  with  the  contractor  to  correct  the  problems. 

In  contrast,  one  of  the  members  of  our  association  described  a  conversation  with  a  BLM 
employee  earlier  in  the  spring.  The  BLM  employee  told  our  member  contractor  that  he  had 
heard  that  an  enforcement  team  was  going  to  investigate  a  contractor  working  on  his  district.  He 
apparently  warned  the  contractor  before  the  enforcement  team  arrived  so  that  the  contractor 
could  avoid  the  team. 


85 


I  mention  these  two  contrasting  examples  to  show  that  there  are  both  "good"  federal  employees 
who  want  to  correct  the  non-compliance  problems  as  well  as  "not-so-good"  federal  employees. 
As  I  will  discuss  later  in  my  testimony,  our  association  will  be  proposing  options  that  penalize 
these  "not-so-good"  federal  employees. 

Undocumented  workers  and  labor  shortages 

In  early  May  1993,  the  Border  Patrol  launched  a  major  operation  against  one  of  our  member 
contractors,  Franco  Reforestation,  who  was  working  on  the  Malheur  National  Forest  in  northeast 
Oregon.  (I  will  note  that  we  had  contacted  the  Border  Patrol  to  request  such  a  visit  one  month 
earlier).  The  Border  Patrol  picked  up  70  undocumented  workers,  processed  the  undocumented 
workers,  and  bussed  them  back  to  the  border.  According  to  the  Border  Patrol,  the  contractor  and 
his  subcontractors  had  a  total  of  100  or  so  workers,  of  which  70%  were  undocumented.  I  might 
further  note  that  we  have  since  heard  that  one  twenty  person  crew  of  undocumented  workers 
apparently  hid  in  their  motel  rooms  that  morning  to  avoid  detection. 

One  of  the  members  of  our  association  told  me  that  he  had  been  awarded  a  federal  contract  in 
Montana.    Since  he  knew  that  that  the  Border  Patrol  would  check  on  the  crew,  he  told  the  twenty 
workers  that  only  the  workers  who  were  legally  available  to  work  should  go  since  the  Border 
Patrol  would  be  checking.  Of  the  20  workers,  twelve  of  the  workers  went  on  the  job.  The 
Border  Patrol  showed  up  and  checked  the  documents  of  the  twelve  workers.  Of  these,  seven  of 
the  workers  had  fraudulent  papers.  So,  of  the  original  20  workers,  only  five  of  these  workers 
were  legally  available  to  work  in  this  country. 

What  is  the  extent  of  the  problem  of  undocumented  workers  in  the  reforestation  industry.  Based 
upon  our  anecdoctal  information  and  discussions  with  contractors  and  the  Border  Patrol,  we 
estimate  that  at  least  one  half  of  the  current  work  force  is  not  legally  available  to  work  in  this 
country. 

In  California,  the  percentage  is  likely  much  higher.  According  to  one  contractor,  the  Border 
Patrol  has  not  checked  on  crews  working  on  the  northern  California  national  forests  in  ten  years 
since  the  major  bust  of  a  particularly  notorious  contractor,  James  Holt.    As  noted  in  the 
Sacramento  Bee  investigative  article  dated  June  8,  1993,  there  are  many  undocumented  workers 
toiling  in  the  California  national  forests. 

However,  any  discussion  about  undocumented  workers  in  the  reforestation  industry  would  not  be 
complete  without  a  discussion  of  the  labor  shortage  problems.  Although  federal  minimum  wages 
for  tree  planting  and  thinning  wages  are  $10.50  to  $1 1.00  per  hour,  contractors  have  experienced 
increasing  difficulty  in  hiring  "American"  workers  to  perform  the  work  during  the  last  five  years. 
Whether  due  to  laziness,  unwillingness  to  perform  hard  physical  labor,  or  unwillingness  to  travel, 
contractors  have  been  unable  to  hire  enough  "American"  workers. 

For  example,  one  contractor  told  me  that  he  interviewed  over  100  Anglos  and  eventually  hired  10 
of  the  workers.  None  of  the  10  workers  lasted  even  one  week.  Another  contractor  told  me  that 
their  company  hired  20  -  25  Anglo  workers,  but  that  none  of  them  ever  showed  up  at  the  job  site. 
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Ironically,  contractors  are  also  finding  that  legalized  Hispanic  workers  are  increasingly  unwilling 
to  perform  reforestation  work.  As  one  contractor  stated,  "they  would  rather  sit  home  and  collect 
welfare."  Of  course,  I  realize  that  these  comments  are  not  "politically  correct,"  but  nevertheless, 
there  are  labor  shortages  facing  reforestation  contractors. 

Treatment  of  workers 

The  Sacramento  Bee  story  had  a  sub-headline  about  a  forest  worker  eating  a  can  of  Alpo  dog 
food.  While  that  anecdote  makes  for  good  headlines,  it  tends  to  gloss  over  the  fundampn*"' 
problems  regarding  the  treatment  of  workers.  The  key  problems  are  failure  to  pay  federal 
minimum  wages  and  failure  to  report  and  pay  federal/state  payroll  taxes  and  workers 
compensation. 

Many  of  these  workers  are  either  unaware  of  their  rights  or  unwilling  to  insist  being  paid  the 
mandated  wages  because  they  are  undocumented  workers.  As  such,  our  association  hears  a 
number  of  stories  through  the  proverbial  grapevine.  For  example,  workers  are  typically  paid  on  a 
per  acre  piece  rate  for  thinning  in  Oregon.  In  California,  we  have  heard  that  many  of  the  workers 
are  paid  a  flat  $50  per  day  although  the  worker  may  toil  for  10  hours.  Under  a  piece  rate  basis, 
the  workers  may  or  may  not  be  paid  the  federal  minimum  wages,  depending  upon  their 
productivity. 

I  would  like  to  emphasize  that  the  association  is  supportive  of  proper  treatment  of  forest  workers. 

Contractor  compliance  with  federal/state  laws 

As  I  discussed  in  my  opening  remarks  about  the  attitude  of  federal  employees,  contractor 
compliance  with  federal  and  state  laws  varies  quite  considerably  throughout  the  West.  In  the 
Sacramento  Bee  article,  I  was  quoted  as  saying  that  "California  is  the  wild  west."  Actually,  that 
was  a  misquote.  What  I  told  the  reporter  was  that  "California  is  the  wild,  wild  west." 

Very  few  of  the  contractors  in  our  association  bid  and  perform  work  on  national  forests  in 
California.  The  bid  prices  are  so  low  that  there  is  no  reasonable  way  in  which  a  compliant 
contractor  could  possibly  perform  these  contracts  legally. 

Last  fall,  I  was  contacted  by  several  new  reforestation  contractors  who  had  attempted  to  perform 
manual  release  contracts  on  the  Tahoe  National  Forest.  One  of  these  contractors  had  previously 
worked  for  the  Forest  Service  as  a  forestry  technician  and  had  previously  inspected  manual 
release  contracts.  This  new  contractor  had  bid  slightly  less  than  the  government  estimate,  but  felt 
that  his  bid  was  close  enough  to  the  government  estimate.  He  attempted  to  perform  the  contract 
by  paying  the  federal  minimum  wages  to  the  workers  rather  than  the  standard  piece  rate.  He 
quickly  lost  tens  of  thousands  of  dollars.  In  fact,  when  I  last  spoke  with  this  contractor,  he  was 
in  the  process  of  filing  for  personal  bankruptcy.    Based  upon  my  discussions  with  contractors,  I 
would  hazard  a  guess  that  virtually  all  of  the  USFS  manual  release  contracts  awarded  in 
California  are  performed  in  violation  of  federal  laws,  in  particular,  the  service  contract  wage 
standards. 
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I  would  like  to  provide  the  committee  with  a  brief  rundown  of  non-compliant  contractors 
performing  federal  reforestation  contracts  in  other  states.  In  FY  1992,  one  Oregon  contractor  (I 
can  provide  the  name)  was  awarded  over  $600,000  of  federal/state  reforestation  contracts.  One 
could  reasonably  expect  that  the  contractor  should  have  reported  approximately  $300,000  to 
$350,000  in  payroll,  based  upon  the  gross  contract  value.  When  I  contacted  the  company's 
workers  compensation  carrier  in  November  1992, 1  was  told  that  the  contractor  had  reported  zero 
hours  of  payroll  to  the  carrier. 

In  FY  1990,  a  comDany  called  Benjamin  Reforestation  was  performing  a  $568,000  tree  planting 
contract  on  the  oiuslaw  National  Forest  without  any  workers  compensation  coverage  whatsoever. 
The  Forest  Service  had  apparently  not  bothered  to  require  that  the  contractor  provide  workers 
compensation  coverage.  In  situations  where  the  contractor  does  not  have  w/comp  coverage,  if  a 
worker  is  injured,  the  contractor  may  attempt  to  either  threaten  the  worker  or  may  attempt  to 
simply  provide  direct  medical  costs  without  the  full  benefits.  Our  association  was  eventually 
able  to  have  the  Forest  Service  cancel  this  contract. 

Each  year,  we  notice  a  pattern  of  one  or  two  new  companies  emerging  on  the  federal  market  with 
unreasonably  low  bids.  These  companies  typically  take  $500,000  to  $1,000,000  of  federal  work 
in  four  to  six  month  period.  Our  association  closely  monitors  federal  and  private  contracts. 
However,  it  usually  takes  about  eight  to  12  months  to  finally  stop  these  companies. 

For  example,  by  August  1991,  a  new  company  called  Aries  Forestry  had  been  awarded  over 
$930,000  of  USFS  and  BLM  reforestation  contracts  in  Oregon  and  California.  By  mid-summer, 
the  company  no  longer  had  w/comp  coverage.  However,  the  company  continued  performing 
federal  work.  An  investigation  by  the  Oregon  Workers  Compensation  Compliance  unit 
eventually  lead  to  a  citation  against  Aries  Forestry  (enclosed)  for  working  on  a  Medford  District 
BLM  contract  without  any  w/comp  coverage.  While  we  certainly  applaud  this  action,  the  BLM 
and  USFS  should  never  have  allowed  this  company  to  work  on  federal  contracts  without 
adequate  w/comp  coverage  for  its  employees. 

Our  association  has  filed  ten  state  lawsuits  against  Oregon  and  Washington  non-compliant 
contractors  -  all  of  whom  were  working  on  federal  contracts.  Most  of  the  contractors  were  sued 
for  failure  to  submit  certified  payroll  reports  and  failure  to  maintain  workers  compensation 
coverage.  We  have  never  lost  a  case  against  any  of  these  contractors. 

The  failure  to  pay  workers  compensation  premiums  on  these  federal  reforestation  contracts  is 
quite  significant.  For  example,  a  one-year  in-depth  auditing  process  by  the  Washington 
Department  of  Labor  and  Industries  has  identified  74  reforestation  contractors  who  owe  a 
combined  amount  in  excess  of  $2.5  million.  In  Oregon,  reforestation  contractors  in  the  assigned 
risk  pool  owe  in  excess  of  $3  million  of  premiums,  according  to  the  National  Council  on 
Compensation  Insurance. 
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USFS  award  process 

As  noted  earlier,  the  attitude  of  Forest  Service  and  BLM  contracting  officers  varies  considerably 
regarding  non-compliant  contractors.  I  would  like  to  reference  one  particularly  "odious" 
contractor  who  continued  to  be  awarded  federal  contracts  while  numerous  investigations  were 
revealing  the  malicious  nature  of  this  contractor. 

Efrain  Corona  was  designated  by  the  Small  Business  Administration  as  an  8(a)  minority 
contractor.  The  SBA  had  decided  that  Mr  fnmna  »">•■  •>  "cociaUv  and  economically 
disadvantaged  individual"  although  he  was  the  largest  reforestation  contractor  in  the  state  of 
Oregon.  In  the  next  five  to  six  years,  Mr.  Corona  was  awarded  over  $1 1  million  of  federal 
contracts. 

Our  association  became  very  suspicious  of  his  operations  and  we  requested  an  SBA  audit  to 
determine  if  Mr.  Corona  was  unjustly  profiting  from  the  negotiated  8(a)  contracts.  Although  the 
SBA  initially  refused  to  perform  an  audit,  Representative  Ron  Wyden  was  able  to  force  the 
agency  to  conduct  the  audit.  The  audit,  completed  in  January  1990,  found  that  Mr.  Corona  had 
generated  so  much  profit  from  the  8(a)  that  he  had  pulled  over  $2  million  out  of  his  company  in  a 
three  year  period. 

SAIF  Corporation,  a  workers  compensation  carrier,  was  also  conducting  an  audit  of  Mr.  Corona. 
SAIF  successfully  prosecuted  Mr.  Corona  before  the  Oregon  Department  of  Insurance  and 
Finance  for  over  $600,000  of  unreported  w/comp  premiums  in  June  1991 . 

Nevertheless,  the  Forest  Service  was  continuing  to  negotiate  and  award  8(a)  contracts  to  Mr. 
Corona.  For  example,  in  December  1 991 ,  the  Ochoco  NF  awarded  a  $459,000  tree  planting 
contract  to  Mr.  Corona.  Several  months  later  in  March  1992,  the  Willamette  NF  awarded  a 
$1 1 1,000  thinning  contract  to  Mr.  Corona  despite  a  scheduled  April  1992  hearing  by  the  Oregon 
Bureau  of  Labor  and  Industries  to  revoke  Corona's  contractors'  license.  His  license  was  formally 
revoked  in  August  1992.  However,  certain  national  forests  had  continued  to  award  large 
contracts  to  Mr.  Corona  up  until  the  very  bitter  end.  (I  might  note  that  the  Forest  Service  and 
BLM  contracts  helped  to  provide  funding  for  Mr.  Corona  to  afford  an  expensive  law  firm  to  fight 
the  enforcement  actions  by  the  state  agencies.) 

Our  association  and  members  used  to  file  bid  protests  against  "non-compliant"  contractors.  The 
contracting  officers  uniformly  rejected  our  bid  protests  for  a  variety  of  reasons  -  mostly  related  to 
issues  regarding  federal  sovereignity  over  state  laws.  As  such,  we  do  not  file  bid  protests 
anymore. 

However,  I  would  like  to  note  that  there  has  been  a  substantial  improvement  in  the  attitude  of  the 
federal  contracting  officers  over  the  last  several  years.  Many  of  the  contracting  officers 
recognize  that  there  are  serious  non-compliance  problems  and  many  are  attempting  to  correct  the 
problems  in  their  own  small  ways.    In  early  June  1993,  our  association  held  a  regional 
compliance  strategy  meeting  that  attracted  50  federal/state  representatives  and  contractors  from 
four  different  states  to  discuss  these  problems. 
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Proposed  solutions:  Undocumented  workers 

Our  association  would  like  to  offer  the  committee  a  number  of  options  to  help  remedy  the 
problems  that  have  been  described  at  this  hearing.  As  noted,  we  estimate  that  approximately 
50%  of  the  reforestation  work  force  are  undocumented  workers.  The  question  of  undocumented 
workers  is  a  very  vexing  issue  for  our  members,  particularly  since  many  of  the  contractors  are 
having  trouble  attracting  good  and  qualified  workers.  Nevertheless,  the  Board  of  Directors  of 
our  association  approved  a  motion  last  week  to  support  a  pilot  verification  program.  The 
voluntary  pilot  verification  program  would  require  that  the  contractors  rherV  tv,»  ^-"'"nhers  and 
social  security  numbers  with  the  INS  before  hiring  workers.  I  would  like  to  emphasize  that  such 
a  voluntary  verification  system  will  place  a  hardship  on  compliant  contractors. 

However,  we  also  want  the  Forest  Service  and  BLM  to  assume  responsibility  on  this  issue.  The 
motion  to  endorse  a  pilot  verification  program  is  linked  to  the  Forest  Service  and  BLM  awarding 
reforestation  contracts  to  only  those  contractors  who  participate  in  the  voluntary  pilot  verification 
program.  We're  willing  to  come  halfways.  But,  the  Forest  Service  and  BLM  also  need  to  step 
up  to  the  batter's  box  and  assume  responsibility  by  inserting  a  verification  clause  in  all  intensive 
management  forestry  contracts. 

I  would  like  to  emphasize  that  such  a  verification  requirement  will  have  an  enormous  impact  on 
the  structure  of  the  reforestation  industry  and  the  federal  natural  resource  agencies.  The  federal 
natural  resource  agencies  will  have  to  pay  more  money  since  the  work  will  be  more  apt  to  be 
performed  legally.  The  agencies  and  the  contractors  will  not  be  able  to  exploit  an  illegal  work 
force  as  has  occured  in  the  last  ten  years. 

In  essence,  what  the  federal  government  should  say  is  that  jobs  on  federal  contracts  should  only 
be  available  to  those  people  who  are  legally  entitled  to  work  in  this  country.  The  federal 
government  should  not  be  giving  money  to  workers  who  do  not  pay  payroll  taxes. 

Enforcement  of  F.A.R.  regulations 

Federal  Acquisition  Rules  are  sufficiently  written  to  provide  a  confusing  set  of  responses  to  any 
type  of  issue  that  needs  to  be  addressed.  At  times,  our  association  has  pointed  to  certain 
"responsibility"  clauses  to  require  action  by  the  federal  agencies  to  reject  a  bid  by  a  potential 
non-compliant  contractor. 

For  example,  one  F.A.R.  regulation  requires  that  the  contractors  comply  with  all  applicable 
federal  and  state  laws.  In  Oregon,  the  state  forest/farm  labor  contractor  laws  require  that  the 
contractor  be  licensed  before  the  submission  of  a  reforestation  bid.  However,  the  Forest  Service 
and  BLM  in  Oregon  only  require  that  the  contractor  obtain  a  state  forest/farm  labor  contractor's 
license  before  the  contractor  actually  begins  to  work  on  the  contract. 

Our  association  would  like  to  suggest  that  the  subcommittee  look  at  applying  certain  aspects  on 
the  F.A.R.  construction  requirements  to  the  service  contracts.  For  example,  there  is  a  question 
regarding  the  applicability  of  the  insurance  and  workers  compensation  requirements  under  the 
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service  contract,  under  Part  28.301  (enclosed).    Specifically,  Subpart  28.309  should  be  amended 
to  include  that  a  workers  compensation  certificate  be  included  with  submission  of  the  bid  on 
intensive  management  forestry  contracts. 

Financial  liability  of  unpaid  federal/state  taxes  and  workers  compensation  premiums 

A  typical  American  who  decides  to  build  a  home  or  an  addition  to  the  house  is  responsible  for 
paying  any  bills  owed  by  the  prime  contractor  to  any  of  the  subcontractors  who  worked  on  the 
house.  The  Forest  Service  and  RI  M  should  a'^o  be  held  to  the  same  level  of  responsibility  as  the 
American  homeowner. 

If  a  contractor  fails  to  pay  the  federal/state  payroll  taxes  or  workers  compensation  premiums  on  a 
federal  contract,  the  Forest  Service  and  BLM  should  be  held  liable  for  those  payments.  For 
example,  let's  assume  that  XYZ  Company  was  awarded  a  $100,000  manual  release  contract  on 
the  Shasta  Trinity  National  Forest.  The  company  folds  after  being  paid  on  the  contract,  but  does 
not  pay  the  expected  $20,000  to  $30,000  of  taxes  and  w/comp  premiums.  In  such  a  situation,  the 
Internal  Revenue  Service,  California  department  of  revenue,  and  California  State  Comp  Fund 
would  then  file  a  claim  against  the  Shasta-Trinity  NF  to  collect  the  unpaid  amounts. 

In  the  state  of  Washington,  the  Department  of  Labor  and  Industries  has  a  legal  right  to  collect  the 
unpaid  workers  compensation  premiums  from  the  private  landowner.  Of  the  $2.5  million  of 
unpaid  premiums,  a  substantial  amount  of  the  premiums  will  eventually  be  billed  against  many 
of  the  large  private  timber  companies  in  Washington.  Our  association  has  already  noticed  a 
significant  shift  in  attitude  among  these  large  timber  companies  to  use  legitimate  contractors. 

I  recognize  that  the  federal  agencies  will  object  to  this  financial  liability.  However,  once  the 
Forest  Service  had  to  shell  out  $40,000  out  of  their  rapidly  shrinking  KV  fund,  the  agency  would 
begin  doing  true  "responsibility"  checks  on  contractors. 

Summary 

Our  association  would  like  to  thank  Representative  Condit  for  his  willingness  to  hold  a  hearing 
on  these  issues.  We  look  forward  to  working  with  the  Government  Operations  staff,  US  Forest 
Service,  Bureau  of  Land  Management,  US  Department  of  Labor,  Border  Patrol,  and  othe 
appropriate  federal  and  state  agencies  to  help  correct  these  problems.  Thank  you. 
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Mr.  Condit.  Mr.  Moreno,  tell  us  about  your  views. 

STATEMENT  OF  MARIO  MORENO,  REGIONAL  COUNSEL,  MEXI- 
CAN AMERICAN  LEGAL  DEFENSE  AND  EDUCATIONAL  FUND 
[MALDEF1,  ON  BEHALF  OF  VD3IANA  ANDRADE,  DIRECTOR  OF 
IMMIGRANTS  RIGHTS 

Mr.  Moreno.  My  name  is  Mario  Moreno.  I  am  regional  counsel 
for  MALDEF  here  in  Washington. 

I  am  submitting  testimony  on  behalf  of  Vibiana  Andrade,  director 
of  imigrants  rights  of  Los  Angeles.  She,  unfortunately,  couldn't  be 
here  with  you  today  and  I  am  going  to  be  reading  her  statement. 

I  have  a  longer  statement — testimony  that  has  been  submitted, 
and  I  hope  that  it  will  be  made  a  part  of  the  record. 

Mr.  Condit.  Without  objection. 

Mr.  Moreno.  I  have  a  short,  5-minute  statement  that  I  would 
like  to  read. 

Mr.  Condit.  You  are  entitled  to  go  as  long  as  you  want.  You 
have  sat  here  all  morning.  We  appreciate  it. 

Mr.  Moreno.  Before  I  begin,  I  would  like  to  recognize  for  the 
record  Christa  Schacht  who  is  a  MALDEF  intern  in  our  office.  And 
she  is  sitting  here  with  me  in  the  hearing,  and  she  has  put  in  a 
lot  of  work  in  our  testimony.  I  would  like  to  acknowledge  and 
thank  her  before  I  get  started. 

Just  sitting  there,  it  occurred  me  that  this  is  yet  another  clear 
signal  that  the  Nation's  immigration  policies  that  are  hinged  on 
employer  sanctions  and  IRCA  are  not  working.  Since  the  Immigra- 
tion Reform  and  Control  Act  of  1986  was  enacted,  the  Nation  has 
suffered  with  the  unintended  consequences  of  IRCA,  and  the  sub- 
ject of  this  hearing  is  yet  another  unintended  consequence. 

These  consequences  were  explored  more  in  depth  at  a  hearing 
that  was  held  by  the  House  International  Laws  Immigration  and 
Refugee  Subcommittee  on  June  16  of  this  month. 

While  the  Latino  and  Asia  communities  have  always  suffered 
discriminatory  effects  of  immigration  policy,  IRCA  has  brought  dis- 
crimination into  our  era.  Some  of  the  onerous,  unintended  results 
of  IRCA  include:  One,  the  widespread  national  origin  discrimina- 
tion that  our  community  and  the  Asian  community  has  suffered  as 
documented  by  the  GAO  report  of  March  1990,  two,  the  extremely 
high  cost  of  compliance  on  the  part  of  business  community — and  I 
think  the  subject  of  this  hearing  gives  us  a  better  sense  of  the  prob- 
lem that  the  INS  has  in  educating  the  business  community  in 
IRCA  compliance — with  IRCA  here,  if  the  Federal  Government  it- 
self has  problems  with  IRCA  compliance,  how  can  government  ex- 
pect the  business  community  to  comply.  Three,  another  unintended 
result,  and  what  is  most  troubling  and  really  at  the  heart  of  today's 
hearing  here,  is  the  erosion  of  the  enforcement  of  the  Nation's  labor 
laws  as  they  apply  not  only  to  undocumented  aliens  but  to  all 
workers.  Clearly  the  erosion  of  labor  laws  for  any  group  is  erosion 
of  labor  laws  for  all.  Four,  in  addition,  IRCA  has  served  to  play  a 
fertile  role  in  the  creation  of  an  underground  economy  for  the  Na- 
tion's undocumented  population. 

IRCA's  intended  consequences,  on  the  other  hand,  have  never 
borne  fruit. 
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I  think  most  people  will  agree  that  it  has  been  unsuccessful  in 
significantly  reducing  the  flow  of  undocumented  emigration.  As  I 
have  mentioned,  employer  sanctions  have  been  successful  in  creat- 
ing an  underground  economy  for  undocumented  workers;  an  econ- 
omy where  all  activities  are  off  the  record  and  unregulated. 

With  high  unemployment,  new  emigrants  lacking  English  pro- 
ficiency and  having  an  undocumented  status  have  been  forced  to 
move  into  this  underground  economy  just  for  mere  survival.  A  vivid 
and  shocking  glimpse  of  the  working  conditions  prevalent  within 
this  underground  economy  came  to  light  recently  in  the  news  ac- 
counts detailing  the  working  conditions  of  undocumented  Hispanic 
workers  laboring  under  contracts  approved  by  the  USDA  Forest 
Service. 

These  substandard  and  inhumane  working  conditions,  however, 
have  been  replicated  in  the  Nation's  largest  cities  for  the  past  7 
years.  Horror  stories  involving  undocumented  immigrants  of 
Chinatown  in  New  York,  and  the  cities  of  Los  Angeles  and  San 
Francisco  abound. 

The  working  conditions  imposed  on  the  undocumented  workers 
in  the  CNN  story  were  nothing  less  than  shocking,  especially  when 
you  consider  the  implication  of  the  Forest  Service.  Though  the  sto- 
ries were  shocking  in  and  of  themselves,  the  Forest  Service  involve- 
ment was  not  surprising,  at  least  not  to  MALDEF  or  the  Hispanic 
employees  of  the  Forest  Service,  given  the  Forest  Service's  dem- 
onstrated insensitivity  to  its  own  Hispanic  work  force. 

Let  me  explain  that.  In  a  June  11,  1993,  memo  the  Forest  Serv- 
ice responded  to  news  accounts  of  the  agency's  alleged  implication 
in  the  hiring  of  undocumented  aliens  through  contractors  in  refor- 
estation projects  in  the  western  United  States.  These  stories  came 
out  in  CNN  May  31,  and  on  June  8  the  Sacramento  Bee  ran  a 
story. 

On  page  7  of  that  memo,  the  Forest  Service  specifically  re- 
sponded to  the  allegation  that  the  "Forest  Service  thinks  trees  are 
more  important  than  people."  In  its  response,  the  Forest  Service  al- 
luded to  a  partnership  agreement  with  the  Hispanic  Forest  Service 
employees  in  a  way  of  evidencing  its  sensitivity  to  the  needs  of  peo- 
ple. 

The  memo  by  the  Forest  Service  failed  to  mention  that  the  provi- 
sions cited  from  the  partnership  agreement  came  directly  from  item 
63  of  a  1990  Hispanic  resolution  agreement  entered  into  between 
Hispanic  employees  of  region  5  and  management  in  an  effort  to  set- 
tle complaints  of  employment  discrimination  within  the  Forest 
Service  in  region  5.  I  would  venture  to  say  that  from  the  perspec- 
tive of  the  Forest  Service,  this  agreement  was  something  along  the 
lines  of  a  "shotgun  wedding." 

The  Forest  Service  also  failed  to  mention  in  that  memo  that  the 
formal  complaint  of  noncompliance  with  the  Hispanic  resolution 
was  filed  last  month,  May  18. 

The  Forest  Service  also  failed  to  mention  in  that  memo  that 
every  monitoring  report  issued  throughout  the  3  years  of  the  agree- 
ment, had  consistently  found  that  the  Forest  Service  region  is  in 
noncompliance  with  that  very  provision,  the  item  that  the  Forest 
Service  relies  on  to  prove  their  sensitivity  to  the  needs  of  people. 
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The  failure  of  the  Forest  Service  to  address  the  issue  of  the  labor 
rights  violations  of  Hispanic  workers  under  the  contract  approved 
by  the  Forest  Service  is  symptomatic  of  the  lack  of  sensitivity  the 
Forest  Service  management  displays  to  Hispanic  employees  within 
region  5  specifically.  Hispanics  throughout  the  Forest  Service  re- 
gion 5  have  been  subjected  to  discriminatory  treatment  and  hostile 
working  conditions  because  of  their  national  origin  and  their  in- 
volvement as  advocates  for  Hispanic  causes. 

MALDEF  offers  the  following  recommendations  for  addressing 
the  two  areas  of  concern  identified  herein:  First,  with  respect  to  the 
abuses  of  Hispanic  workers  hired  under  contracts  approved  by  the 
Forest  Service,  the  following  four  steps  must  be  taken:  One,  strict 
enforcement  of  all  pertinent  labor  protection  by  the  appropriate 
Federal  agencies;  two,  rigorous  and  effective  monitoring  by  the  For- 
est Service  of  contractors  to  ensure  that  violations  of  Federal  labor 
protections  do  not  occur;  three,  swift  action  by  the  Forest  Service 
against  contractors  that  violate  labor  rights,  including  immediate 
termination  of  contracts  and  permanent  debarment;  and  four,  in- 
vestigate and  assess  to  determine  the  extent,  if  any,  to  which  cur- 
rent Forest  Service  practices  and  policies  regarding  reforestation 
contracts  contribute  to  the  onerous  working  conditions  endured  by 
workers  under  such  contracts. 

I  would  like  to  add  something  here  that  came  up  in  one  of  the 
statements  of  a  previous  panelist;  that  was  a  statement  made  by 
Mr.  Wayne  Lewis.  I  found  it  a  bit  disturbing.  With  all  due  respect 
to  Mr.  Lewis,  I  feel  that  before  you  can  take  the  first  step  to  correct 
a  problem,  you  have  to  recognize  that  there  is  a  problem.  I  think 
his  statement  to  the  effect  that  he  didn't  feel  that  there  was  a  prob- 
lem is  indicative  of  the  level  of  insensitivity  of  the  Forest  Service 
to  the  issue  of  today's  hearing  and  the  broader  issue  of  national  ori- 
gin: Discrimination  within  the  agency. 

The  second  set  of  recommendations  deal  with  the  problem  of  the 
Hispanic  complaints  regarding  underrepresentation,  discriminatory 
treatment  and  retaliation  in  region  5  of  the  Forest  Service.  We  feel 
that  the  following  three  steps  are  necessary  there. 

First,  the  Secretary  should  be  directed  to  take  immediate  action 
to  resolve  all  outstanding  administrative  complaints  of  discrimina- 
tion against  the  Forest  Service  including  the  two  class  complaints 
filed  by  the  Hispanic  agents  and  also  the  class  complaint  by  the  Af- 
rican-American Forest  Service  workers,  which  is  also  pending. 

Two,  the  Secretary  should  also  take  the  necessary  steps  to  re- 
move and  to  discipline  those  managers  at  all  levels,  but  in  particu- 
lar top  management  that  have  failed  to  effectively  address  the  dis- 
crimination and  retaliation  against  Hispanics  and  other  minority 
employees  within  the  Forest  Service.  This  particular  recommenda- 
tion reminds  me  of  a  conversation  held  earlier  in  this  hearing  re- 
garding retaliation  against  members  of  the  first  panel  for  their  can- 
did testimony  to  this  subcommittee. 

Given  our  experiences  within  the  context  of  our  complaint  to  the 
EEOC,  the  likelihood  of  retaliation  by  the  Forest  Service  is  high. 
The  Forest  Service  should  not  engage  in  that  type  of  activity. 

Finally,  we  feel  that  the  GAO  should  be  directed  to  perform  a 
study  of  the  causes  for  the  increase  in  discrimination  and  retalia- 
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tion  complaints  by  Hispanics  and  other  minorities  within  the  For- 
est Service. 

MALDEF  thanks  the  subcommittee  for  the  opportunity  to  testify 
and  stands  ready  to  assist  in  whatever  manner  the  subcommittee 
deems  appropriate. 

Mr.  Condit.  We  appreciate  your  being  here  today. 

[The  prepared  statement  of  Ms.  Andrade  follows:] 
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Mr.  Chairman: 

The  Mexican  American  Legal  Defense  and  Educational  Fund  (MALDEF) 
appreciates  the  opportunity  to  testify  before  the  Subcommittee  on  Information,  Justice, 
Transportation,  and  Agriculture  of  the  House  Committee  on  Government  Operations  on 
the  issue  of  USDA,  Forest  Service  abuses  of  Hispanic  workers. 

MALDEF,  established  in  1967,  is  a  national  civil  rights  organization  dedicated  to 
protecting  and  securing  the  civil  and  constitutional  rights  of  the  Latino  community  in  the 
United  States.  As  a  national  public  interest  organization,  MALDEF  promotes  such  rights 
through  impact  litigation,  education  and  advocacy,  a  census  outreach  program  and  an 
innovative  leadership  development  program.   Moreover,  we  have  sought  to  educate  the 
public  at  large  about  the  immense  contributions  -  economic,  social  and  cultural  -  that 
immigrant  communities  have  made  to  the  development  of  our  diverse  nation. 

Our  testimony  today  will  focus  on  two  areas  of  corvcern.  First,  we  will  address  the 
issue  of  abuses  regarding  Hispanic  workers,  particularly  immigrant  workers,  working 
under  contracts  approved  by  Region  5  of  the  Forest  Service.  Second,  we  will  address  the 
problem  of  discrimination  and  retaliation  against  Hispanic  employees  working  within 
Region  5  of  the  Forest  Service. 
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MALDEF  has  testified  or  submitted  testimony  previously  regarding  immigration 
matters,  most  recently  regarding  the  repeal  of  employer  sanctions.1  The  testimony  that 
we  submit  today  draws  from  MALDEFs  formidable  experience  in  the  field  of 
immigration,  and  our  long  history  of  litigation  and  advocacy  on  behalf  of  the  rights  of 
Latino  workers. 

I.  ABUSES  AGAINST  HISPANIC  EMPLOYEES  WORKING  UNDER 

CONTRACTS  APPROVED  BY  REGION  5  OF  THE  FOREST  SERVICE 

In  1986,  Congress  sought  to  address  the  issue  of  undocumented  immigration  by 
enacting  the  Immigration  Reform  and  Control  Act  (hereinafter  "IRCA").  The 
centerpiece  of  IRCA  was  employer  sanctions  (hereinafter  "sanctions")  which  attempted  to 
detract  from  the  "pull"  factor  of  jobs  in  America.  Sanctions  were  designed  to  make 


1  MALDEF  worked  for  ten  years  against  the  adoption  of 
employer  sanctions,  because  we  knew  they  would  result  in 
discrimination.  MALDEF  has  monitored  the  implementation  of  the 
Immigration  Reform  and  Control  Act  of  1986  (IRCA)  since  its 
passage,  and  has  assisted  hundreds  of  people  who  have  suffered 
employment  discrimination  as  a  result  of  IRCA's  employer  sanctions 
provisions. 

Moreover,  MALDEF,  through  its  toll-free  IRCA  hotline  and  its 
employer  Immigration  Education  Program  received  numerous  complaints 
from  employers  about  the  burdens  IRCA  imposed  on  businesses.  Based 
on  this  experience,  MALDEF  and  the  American  Civil  Liberties  Union 
published  a  report,  The  Human  Costs  of  Employer  Sanctions, 
(November,  1989) ,  which  documents  the  discriminatory  impact  of 
employer  sanctions  on   authorized  workers. 
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businesses  responsible  for  hiring  only  authorized  workers.' 

Many  of  the  consequences  of  the  sanctions  were  explored  in  the  hearing  on 
sanctions  before  the  House  International  Law,  Immigration,  and  Refugees  Subcommittee 
on  June  16, 1993.  These  consequences  include  widespread  discrimination3  against  work 
seekers  who  look  or  sound  foreign,  the  erosion  of  labor  laws,  the  burden  to  business,  and 
the  creation  of  an  "underground  economy."  All  of  these  factors  are  critical  to 
understanding  the  issue  at  hand:  how  and  why  horrendous  working  conditions  for 
undocumented  workers  could  exist  and  be  tolerated,  even  in  the  U.S.  Forest  Service. 

Latinos  and  Asians  in  this  country  have  long  suffered  discriminatory  treatment  or 
its  effects  under  immigration  laws.  The  U.S.  immigration  laws  have  excluded  and  singled 
out  Latinos  and  Asians  for  especially  harsh  treatment,  while  Western  Europeans  were 


2  The  INS  establ ished  a  procedure  to  ensure  employer 
compliance  with  the  provisions  of  IRCA,  utilizing  the  1-9  form. 
The  employee  must  establish  work  authorisation  by  presenting 
certain  documents  chosen  from  a  list  of  acceptable  documents.  The 
employer  then  fills  out  the  1-9  form  certifying  that  the  employee 
is  work  eligible. 

5  This  widespread  discrimination  has  been  well  documented. 
The  final  U.S.  General  Accounting  Office  report,  immigration 
Reform;  Employer  Sanctions  and  the  Question  of  Discrimination 
issued  March  29,  1990,  (GAO  Report)  found  that  the  employer 
sanctions  provisions  of  the  Immigration  Reform  and  Control  Act  of 
1986  had  caused  "widespread  discrimination"  against  Latinos,  Asians 
and  other  ethnic  minorities.  [GAO  Report  at  3]  Specifically,  the 
GAO  found  that  19%  of  employers  (representing  891,000  of  those 
polled)  [GAO  Report  at  38]  unlawfully  discriminated  on  the  basis  of 
national  origin  and  citizenship. 
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allowed  to  enter  almost  without  restriction.4       During  the  1960s  the  Bracero  program, 
which  allowed  Mexicans  to  enter  the  U.S.  temporarily,  was  enacted  to  provide  cheap 
labor  to  the  agricultural  industry.  The  program  was  perhaps  best  summed  up  by  a 
grower  who  stated:  "We  used  to  buy  our  slaves,  now  we  rent  them  from  the 
Government"5    Of  course  the  latest  chapter  in  this  sad  saga  is  1RCA,*  which  has 
perpetuated  the  same  exploitation  of  workers  as  the  Bracero  program. 

As  stated  above,  employer  sanctions  has  created  an  "underground  economy."  The 
underground  economy  has  been  traditionally  defined  in  the  privute  sector  as  all  activity 
that  is  off  the  books  and  unregulated.7  Currently,  with  unemployment  high,  new 
immigrants  particularly  those  hampered  by  their  lack  of  English  and  undocumented 
status  have  moved  underground  to  survive.8  Undocumented  immigrants  especially,  were 


*       The  Chinese  Exclusion  Act  of  1882    (suspending  immigration 
of  Chinese  Laborers   for   10  years)    [Ch.    126,    22  Sts.    58    (1881)]  was 
extended  in  1892  and  1902,    and   in  1904  was  extended  indefinitely. 
The  law  was  finally  repealed  in  1943   [Ch.344,   57  Stat. 600   (1943)), 
but    only    105    Chinese    were    permitted    to     immigrate    to    the    U.S. 
annually.      In    1954,    the   Border   Patrol,    augmented  by  the  National 
Guard,    in  a  military-style  maneuver  apprehended  and  deported  more 
than    one   million   Mexicans    who    were    thought    to    have    entered   the 
country  illegally.      "Operation  Wetback"  was  directed  only  against 
Latinos  and  put  the  burden  on  them  to  prove  legal  residence;   INS 
officials  later  freely  admitted  that  it  was  likely  that  some  U.S. 
citizens  had  been  deported.    [Juan  Ramon  Garcia,    Operation  Wetback 
(1980)    p. 216,     230.) 

5  Id,    at    230. 

6  IRCA  has  been  characterized  as  "the  first  legislation  since 
Jim  Crow  where  the  government  is  so  closely  aligned  with  a  process 
that  produces  discrimination."  "Clocking  Immigration  sanctions, " 
The  Wall  Street  Journal,  Editorial,  p.A12  (April  16,  1990) . 

7  Deborah  Sontag,  "Reshaping  New  York  City's  Golden  Door," 
The  New  York  Times,  at  p.A42,  column  1  (June  13,  1993) 

'  Ibid. 
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forced  underground  by  sanctions.*  This  underground  economy  is  said  to  represent  a 
contemporary  version  of  the  era  of  pushcarts,  casual  laborers  and  sweatshops  like  the 
Triangle  Shirtwaist  Factory.10 

In  the  first  known  incident  of  the  underground  economy  involving  the  public 
sector,"  allegations  have  been  leveled  at  the  Forest  Service  for  routinely  hiring 
contractors  who  use  undocumented  workers  to  replant  trees.  Not  only  is  this  in  violation 
of  IRCA,  the  reports  allege  that  there  have  been  gross  violations  of  labor  laws  as  well.12 
Though  exact  numbers  of  the  reforestation  labor  force  are  unknown,  Border  Patrol 
officials  believe  more  than  half  of  these  workers  are  undocumented.13 

The  gross  violations  of  Federal  immigration  and  labor  laws  was  brought  to  the 
attention  of  the  Forest  Service  by  its  own  employees.  Joan  Kushner,  the  agency's  top  law 
enforcement  supervisor  in  California,  documented  the  problem.   In  a  memo,  she  said  the 


*  Ibid.,  at  p.A42,  column  2.  In  addition,  IRCA  -  designed  to 
curb  the  flow  of  illegal  immigration  -  had  no  such  apparent  effect. 
The  New  York  Times  at  p.A4  2,    column   2. 

10  Ibid.,  p.A42,  column  1.  Apparel  sweatshops,  which  numbered 
about  200  in  the  early  1970s,  multiplied  to  3,500  to  5,000  in  the 
last   few  years.      The  New  York  Times   at  p.A4  2,   column  2. 

11  As  discussed  in  the  following  testimony,  abuses  of 
undocumented  workers  in  the  private  sector's  underground  economy 
has  been  commonplace  and  we 11 -documented. 

12  The  Sacramento  Bee  and  CNN  recently  reported  that  the  Forest 
Service  routinely  hires  subcontractors  who  employ  undocumented 
workers  and  that  the  conditions  the  workers  face  are  horrendous. 
gee  Chris  Bowman  &  Maria  Campopesco,  "U.S.  Hires  Undocumented 
Workers,"  The  Sacramento  Bee,  p.A14  (June  8,  1993);  CNN  aired  a 
special   report  on  Monday,   May  31,    1993. 

13  Chris  Bowman  &  Maria  Campopesco,  "U.S.  Hires  Undocumented 
Workers,"  The  Sacramento  Bee,   p.A14    (June  8,    1993) 
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problem  includedd  the  "employment  of  illegal  aliens,  squalid  temporary  camps, 

mistreatment  of  laborers  and  non-compliance  with  wage  and  hour  requirements."14 

Agent  Dodds,  with  the  Shasta-Trinity  National  Forest  states: 

I  have  personally  encountered  people  working  12-14  hour       days,  seven  days  a 

week,  with  no  timc-and-a  half,  living  in    tents  with  6  to  10  people  sleeping  in  them. 

They  have  no  sanitation,  no  ability  to  refrigerate  food  or  to  maintain  any 

kind  of  personal  hygiene." 

Forest  Service  law  officers  have  said  that  they  have  found  crews  stranded  in  the 

mountains  without  food  or  water.16  In  the  Mendocino  National  Forest  last  year,  officer 

Mike  Dennis  discovered  a  foreman  who  kept  his  crew  hostage  by  confiscating  their 

identification  cards.17  Retired  Tahoe  National  Forest  investigator  Bob  Riley  spoke  of 

an  occurrence  in  1988  in  which 

desperately  hungry  workers  had  killed  a  mountain  lion  for  food. 

Laborers  brought  a  pair  of  mountain  lion  cubs  to  his  ofTicc  in  Downcville  because  they 

were  concerned  about  the  young  animals'  well-being.  Mr.  Riley  said  the  foreman,  in  lieu 

of  paying  decent  wages,  had  bought  the  workers  a  .22  rifle  and  expected  them  to  hunt  for 

their  food.18  This  knowing  non-compliance  or  lack  of  vigilance  on  the  government's 


u  Chria  Bowman  &  Maria  Campopesco,  "U.S.  Hire6  Undocumented 
Workera,"  Tha  Sacramento  Dee,  p.A14  (June  8,  1993) 

"  Ibid. 

16  Ibid. 

17  Ibid. 

18  Ibid. 
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part  is  inexcusable.  Furthermore,  it  is  unrealistic  to  expect  private  businesses  to  comply 

with  laws  that  Its  own  government  cavalierly  disregards. 

The  New  York  Times  recently  summarized  the  workings  of  the  underground 

economy  in  the  private  sector  as  follows: 

Although  thc.growing  underground  economy  provides  jobs  and 
opportunities  for  some,  it  condemns  an  increasing  number  of 
immigrants  to  a  life  of  ever-worsening     exploitation. 
Pressed  by  unscrupulous  employers,  they  labor  under 

conditions  that  most  Americans,  aware  of  their  rights  would 
not  tolerate. 

Experts  believe  that  this  exploitation  results  from 
ruthless  costcutting  during  the  recession,  rising  anti- 
immigrant  sentiment  and  a  new  immigration  law  that 
unintentionally  gives  employers  more  power  over  their 
immigrant  workers.19  (emphasis  added) 

At  the  hands  of  unscrupulous  employers,  undocumented  workers  complain  of  non- 
payment of  wages,  payment  of  sub-minimum  wages,  extraordinarily  long  hours  without 
overtime  pay,  loss  of  benefits  or  seniority,  and  sexual  harassment.20    Joanne  Lum,  staff 
director  for  the  Chinese  Staff  Workers  Union,  considers  the  repeal  of  employer  sanctions 


19  Deborah  Sontag,  "Emigres  Battling  Abuse  Flex  Rights  as 
Workers,"   The  New  York  Times,  p. hi,    colunn  1  (June  15,  1993) 

20  The  Central  American  Refugee  Center  [CARECEN]  initiated  The 
Workplace  Project  in  November  1992.  Since  that  time,  the  Project 
has  received  approximately  175  complaints.  (interview  with 
Jennifer  Gordon,  CARECEN,  6/28/93) 
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key  to  improving  working  conditions  in  Chinatown,  New  York  City,  for  both  documented 
and  undocumented  workers,  and  to  stopping  the  demand  for  cheap  labor.21  Laud 
believes  that  employers  in  Chinatown  are  unafraid  of  the  penalties  for  breaking  the  law 
and  even  look  for  undocumented  workers  because  they  know  that  they  can  pay  them 

less.22 

Mistreatment  varies,  from  the  recent  case  of  Chinese  workers  kept  in  indentured 
servitude  in  a  locked  warehouse  in  New  Jersey  to  the  "perpetual  frustrations  of  the  many 
immigrant  workers  denied  pay.""  Most  commonly,  immigrants  are  threatened  with 
being  reported  to  the  INS.  The  precarious  plight  of  undocumented  women  under 
sanctions  sharply  demonstrates  how  sanctions  aggravates  the  vulnerability  of 
undocumented  workers.24  Undocumented  women  workers  are  frequently  sexually 
harassed,  with  the  employer  wielding  the  ability  to  call  the  INS  as  a  means  of 
compliance.  In  addition,  a  woman  worker's  ability  to  leave  abusive  and  violent 
relationships  is  undermined  as  many  of  the  occupations  in  the  underground  economy 
offer  low  wages.  Women  are  forced  to  resort  to  working  in  people's  homes  where  the 
opportunity  for  abuses  and  exploitation  abound  because  of  the  inherent  difficulty  of 


21  Sheffield  Keith,  "Golden  Opportunity:  Ship  Disaster  Throws 
Focus  on  Immigrant  Abuse,"  Downtown  Express,  New  York  City,  Volume 
7,  Number  13  (June  21,  1993) 

»  Ibid. 

25  Deborah  Sontag,  "Emigres  Battling  Abuse  Flex  Rights  as 
Workers,"  The  New  York  Times,  at  p.Al,  column  2  (June  15,  1993) 

2*  £££,  "Immigration  As  A  Women's  Issue:  What  Women's  Rights 
Advocates  Need  to  Know,"  Maria  Blanco  fc  Rachel  Morello  -Frosch  of 
Equal  Rights  Advocates  (February  1991) 
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enforcing  labor  protection  in  the  privacy  of  someone's  home. 

Some  employers  have  taken  advantage  of  the  sanctions  provisions  to  diminish 
Federal  labor  standards  for  both  documented  and  undocumented  workers.  The  passage 
of  1RCA  and  employer  sanctions  have  undermined  the  enforcement  of  Federal  labor 
laws  by  heightening  the  vulnerability  of  undocumented  workers  and  by  lowering  the  labor 
standards  for  all  workers.25     Since  the  undocumented  work  alongside  citizens  and 
legalized  immigrants,  the  impaired  ability  of  undocumented  workers  to  enforce  minimum 
wage  laws,  protect  against  abuses  or  join  labor  unions  diminishes  the  ability  of  other 
workers  to  organize  or  protect  themselves.   Many  new  immigrants  are  frightened  to  seek 
redress  for  their  grievances  because  they  are  so  often  threatened  with  deportation  or 
dismissal.26  They  are  often  turned  over  to  immigration  officials  for  complaining  or 
contacting  union  organizers.27  While  safety  and  health  problems  vary  with  the  industry, 


25  See  "How  Employer  Sanctions  Undermine  The  Enforcement  of 
Federal  Labor  Laws:  A  study,"  Equal  Rights  Advocates  &  The 
Coalition  For  Immigrant  &  Refugee  Rights  &  Services,  (August  1991) . 

26  Deborah  Sontag,  "Emigres  Battling  Abuse  Flex  Rights  as 
Workers,"  The  New  York  Times,  at  p.B8,  column  1  (June  15,  1993) 

17  The  Center  for  Immigrants  Rights  [CIR]  in  New  York  City 
regularly  hears  of  complaints  where  employers  wield  the  1-9  to 
counteract  organizing  activity.  In  one  situation  involving  factory 
workers,  the  employer  demanded  proof  of  work  authorization  from  all 
employees  after  the  workers  won  a  union  election.  This  gave  the 
employer  a  legal  pretext  to  fire  the  core  group  of  organizers  who 
were  undocumented.  The  union  is  currently  considering  whether  to 
file  an  unfair  labor  practice  violation.  In  another  case, 
restaurant  workers  involved  in  a  wage  disagreement  organized  to 
voice  their  complaints.  Following  a  law  firm's  advice,  the  owners 
asked  the  workers  to  produce  work  authorization  documents.  Only 
those  undocumented  workers  perceived  as  organizers  were  dismissed, 
(interview  with  Jackson  Chin,  Center  for  Immigrants  Rights, 
6/28/93) 
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the  suffering  remains  a  constant.   For  example,  because  undocumented  construction 
workers  receive  little  training  and  underground  factory  workers  get  paltry  protection  from 
the  chemicals  they  handle,  Immigrants  are  frequently  sickened  or  maimed  on  the  job.21 
Employers  also  have  threatened  to  call  the  INS  if  there  is  a  union  organizing  drive. 
Conversely,  employers  freely  threaten  documented  workers  with  hiring  undocumented 
workers  if  they  complain  about  low  wages  or  working  conditions.29    Fear  of  losing  a  job 
keeps  both  documented  and  undocumented  workers  from  complaining  about  the  most 
basic  wage  and  hour  violations,  much  less  safety  and  health  conditions. 

The  problem  is  compounded  by  employers  using  subcontracting  as  a  tool  to  evade 
liability  under  IRCA.  Union  dominated  industries,  like  construction  and  apparel,  have 
increasingly  turned  to  immigrant  subcontractors  and  workers  to  cut  labor  costs.30  New 
York  City  Council  Member  Kathryn  Freed  says  that  manufacturers  in  the  City  are 
accepting  bids  by  local  contractors  that  are  so  low  that  they  cannot  be  reasonably  met.31 


28  Deborah  Sontag,  "Emigres  Battling  Abuse  Flex  Rights  as 
Workers,"   The  New  York  Times,    p.Al,    column  2,     (June  15,    1993) 

29  A  recent  survey  of  settlements  by  the  Office  of  Special 
Counsel  reveals  this  practice  as  common.  In  a  complaint  filed  by 
the  OSC,  an  employee  was  retaliated  against  by  her  first  employer 
when  she  reported  that  the  first  employer  had  replaced  her  with  an 
unauthorized  worker.  The  first  employer  allegedly  told  the  second 
employer  to  discharge  her  before  they  "had  similar  problems  with 
her."  [complaint  of  Natividad  Adame-Gonez  against  Mojave,  Inc., 
Interpreter  Releases,   Volume  69,   Number   36,    (September  21,   1992)] 

30  Deborah  Sontag,  "Reshaping  New  York  City's  Golden  Door,0 
The  New  York  Times,   p.A42,    column  2    (June  13,    1993) 

51  Sheffield  Keith,  "Golden  Opportunity!  Ship  Disaster  Throws 
Focus  on  Immigrant  Abuse,"  Volume  7,  Number  13  (June  21,  1993). 
These   employers   are   ostensibly   employing   undocumented  workers  to 
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The  competition  then  forces  other  local  contractors  to  pay  illegally  low  wages  or,  more 

and  more  often,  no  wages  at  all.32  After  a  contract  is  fulfilled,  contractors  frequently 

close  up  shop  and  move  elsewhere  to  avoid  paying  their  workers.*3  This  is  apparently 

the  situation  with  the  Forest  Service;  contractors  bid  at  such  ridiculously  low  rates  that  it 

is  self-evident  they  are  employing  undocumented  workers,54 

The  legacy  of  discrimination  and  abuse  under  IRCA  has  been  well  documented. 

A  sampling  of  the  abuses  perpetuated  by  employer  sanctions  is  evident  in  the  following 

accounts: 

A  flower  rancher  in  Ventura  County,  California  was  charged  with  enslaving 
hundreds  of  Mexican  laborers  in  a  fenced  compound.  He  agreed  to  plead  guilty  to 

corporate       racketeering  and  to  pay  about  $1.5  million  in  back  wages.        The  workers 
routinely  had  been  paid  about  $1  an  hour  while  working  16  hour  days.  The 

workers  had  been  told  that  they     could  not  leave  the  ranch  because  they  were  illegal 
and  they        would  not  find  jobs.35 

In  Orange  County,  California,  a  live-in  domestic  was     routinely  not  paid  for  work. 
She  was  required  to  work    around  the  clock  and  when  she  finally  requested  a  day  off, 

the  employer  threw  her  out.  The  employer  did  not  allow  her  to  retrieve 

her  personal  belongings.   When  she  attempted  to  recover  them,  the  employers 

threatened  to  call  the  cops.  With  no  where  else  to  turn,  she  waited  for  the  police 


meet  such  low  bids. 
"  Ibid. 
55  Ibid. 


3*  Sea  Chris  Bowman  &  Maria  Campopesco,  "U.S.  Hires 
Undocumented  Workers,"  The  Sacramento  Bee,  p.Al  (June  8,  1993).  The 
article  quotes  Martin  Desmond,  executive  director  of  the  Northwest 
Reforestation  Contractors  Association:  "We  know  just  by  looking  at 
these  bid6,  there  is  no  way  the  work  is  being  performed 
legitimately." 

35  "Rancher  to  Pay  $1.5-Million  Fine  in  Slavery  Case,"  Los 
ftnq9?eg  Times.  p.Al,  (March  24,  1992)  and  U.S.  District  Court  Grand 
Jury  Indictment,  (CD.  Feb.  1990)  No.CR  90-400. 
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to        arrive.  When  they  arrived  and  she  told  them  of  her     predicament,  they  told  her 
to  get  out  of  the  area  or  they         would  call  the  INS." 

Mr.  Bueno  was  employed  threading  screws  and  other  machine  work  at  the 

Minuteman  Manufacturing  Inc.  on  Long  Island,  New    York.  In  May  1992,  he  had 
worked  around  the  clock  to  earn   about  $2,240  but  was  only  paid  $1,000,  with  the 
promise  that  he  would  soon  be  paid  the  remainder.  In  June,  he  and  the     other 

workers  were  paid  nothing.  In  July,  when  the  other  employees,  quit  because  of  non- 
payment, Mr.  Bueno  stayed  on  as  the  sole  employee.  He  moved  into  the  factory  at 
the       boss'  suggestion,  and  slept  on  a  rug.   The  owner  brought  him  food  and  told 

him  to  think  about  his  unpaid  wages  as  a  savings  plan.  After  eight  months  of  not 

receiving  a     paycheck,  Mr.  Bueno  told  his  boss  that  he  intended  to  report  him  to 

the  government.  In  turn,  the  boss  told  Mr.  Bueno  he  would  call  the  INS.  In  late 
February,  with  the  aid  of  The        Workplace  Project,  Mr.  Bueno  filed  claims  with  the 
state  and        Federal  labor  departments  to  recover  $12,573  in  back  wages.37 

All  of  these  examples  are  a  minute  representation  of  the  problems  that 

undocumented  workers  face.  These  cases  do  not  account  for  the  daily  indignities  that  all 

new  immigrants  face  in  the  workplace.   The  government  is  often  criticized  for  ignoring 

the  problems  that  the  documented  and  the  undocumented  face.   Wing  Lam,  director  of 

the  Chinese  Staff  and  Workers  Association,  concisely  summed  up  this  concern: 

The  U.S.  government  is  not  addressing  the  issue.  Why  don't  they  enforce  the 
labor  laws.  By  not  doing  anything,  they    are  encouraging  this  cheap  labor,  the 
underground  economy  and  slave  workers.38 

Yet  nothing  is  so  disheartening  as  the  recent  allegations  involving  the  Forest  Service. 

Abuse  of  the  undocumented  arc  obviously  not  limited  to  the  private  sector. 


36  Conversation  with  Ms.  Nancy  Cervantes,  Workers  Rights 
Project  Coordinator,  Coalition  for  Humane  Immigration  Rights  in  Loe 
Angeles.  (6/25/93) 

37  conversation  with  Jennifer  Gordon,  Director  of  The 
Workplace  Project,  CARECEN,  6/28/93 

58  Sheffield  Keith,  "Golden  Opportunity:  Ship  Disaster  Throws 
Focus  on  Immigrant  Abuse,"  Downtown  Express,  New  York  City,  Volume 
7,  Number  13  (June  21,  1993). 
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The  principal  objective  of  IRCA  was  to  reduce  the  number  of  undocumented 
immigrants  coming  to  and  residing  in  the  United  Slates.  However,  there  is  little  evidence 
to  support  the  contention  that  sanctions  have  reduced  undocumented  immigration. 
Instead,  they  have  wreaked  an  enormous  amount  of  damage  in  discrimination,  have 
burdened  businesses,  and  perpetuated  abuses  in  the  burgeoning  underground  economy. 
Through  sanctions,  Congress  has  created  an  environment  where  even  the  Federal 
Government  exploits  the  undocumented.  Unfortunately,  many  new  immigrants  accept 
mistreatment  as  the  price  they  pay  for  coming  to  America. 


II.        THE  PROBLEMS  OF  DISCRIMINATION  AND  RETALIATION  AGAINST 
HISPANIC  EMPLOYEES  WORKING  IN  REGION  5  OF  THE  FOREST 
SERVICE. 

In  a  memo  dated  June  11,  1993,  the  Forest  Service  attempted  to  respond  to 

number  of  allegations  reported  by  CNN  on  May  31,  1993  and  by  the  Sacramento  Bee  on 

June  8,  1993.  One  page  seven  (7)  of  that  memo  the  Forest  Service  responded  to  the 

Sacramento  Bee  allegation  that  the  "Forest  Service  thinks  trees  are  more  important  than 

people"  as  follows: 

"...  As  an  indication  of  the  Agency's  sensitivity  to  the  needs  of  people,  Region  5 
has  developed  a  proposal  to  identify,  through  field  personnel  offices,  positions 
where  bilingual  skills  appear  to  be  a  requirement  to  adequately  carry  out  the 
duties  of  the  position.  This  proposal  is  intended  to  assist  the  Agency  in  addressing 
the  needs  that  are  being  reflected  in  a  changing  society,  such  as  the  large  number 
of  bilingual  persons  in  the  workforce  In  Region  5. 

Additionally,  in  January  1993,  all  line  officers  of  the  Forest  Service  signed  a 
partnership  agreement  with  the  Hispanic  Forest  Service  employees,  that  reads,  in 
part  that  Hispanic  employees  will  work  '...with  the  Forest  Service  management  to 
ensure  that  the  development  and  implementation  of  policy  Is  sensitive  to  the 
cultural  values  of  Hispanic  community..."  While  the  Forest  Service  will  continue 
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to  look  for  ways  to  cooperate  with  other  agencies  to  ensure  that  undocumented 
workers  are  not  working  on  national  forests  or,  if  they  are,  are  quickly  removed, 
we  have  also  demonstrated  our  efforts  to  address  the  needs  of  people." 

This  memo  by  the  Forest  Service  failed  to  mention  that  the  provision  cited  from 

the  partnership  agreement  came  directly  from  Item  63  of  the  1990  Hispanic  Resolution 

Agreement  entered  into  between  Hispanic  employees  of  Region  5  and  management  in  an 

effort  to  settle  a  complaint  of  employment  discrimination  by  Hispanics  in  Region  5.  The 

Forest  Service  also  failed  to  mention  that  a  formal  complaint  of  noncompliance  with  the 

Hispanic  Resolution  was  filed  on  May  18,  1993.  It  also  failed  to  mention  that  every 

monitoring  report  issued  throughout  the  three  years  of  the  agreement  has  consistently 

found  the  Region  to  be  in  noncompliance  with  Item  63. 

The  failure  of  the  Forest  Service  to  address  the  issue  of  labor  rights  violations  of 

Hispanics  working  under  contracts  approved  by  the  Forest  Service  is  symptomatic  of  the 

lack  of  sensitivity  Forest  Service  management  displays  to  Hispanic  employees  in  Region 

5.  Hispanics  throughout  Forest  Service  Region  5  have  been  subjected  to  discriminatory 

treatment  and  hostile  working  conditions  because  of  their  national  origin  or  because  of 

their  involvement  as  advocates  for  Hispanic  causes.  Moreover,  efforts  by  Hispanics  to 

create  a  culturally  diversified  work  environment,  free  from  discrimination,  have  resulted 

in  dismissal,  poor  performance  appraisals,  denial  of  training,  denial  of  official  time  to 

participate  in  activities  related  to  class  membership,  isolation,  non-selection,  and  hostile 

work  environments. 

For  nearly  a  decade,  Hispanic  employees  of  the  USDA  Forest  Service,  Region  5, 

have  been  working  steadfastly  toward  abolishing  discrimination.  In  December  1988,  a 
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class  action  administrative  employment  discrimination  complaint  was  lodged  on  behalf  of 
Hispanic  employees  of  the  Forest  Service  Region  5  by  the  Regional  Hispanic  Working 
Group.  The  Hispanic  Working  Group  was  founded  by  I  Iispanic  employees  of  Region  5 
in  order  to  address  discrimination  by  the  Region's  management  in  hiring,  promotion, 
training. 

After  extensive  negotiations,  the  complaint  was  settled  by  a  May  4,  1990 
Resolution  Agreement.  The  fundamental  purpose  of  the  agreement  was  to  increase 
Hispanic  representation  in  the  workforce  so  that  it  more  fairly  represents  workforce 
parity,  by  eliminating  discriminatory  employment  processes  that  caused  or  contributed  to 
the  underrepresentation. 

In  the  three  years  which  followed,  members  of  the  Hispanic  Working  Group, 
continuously  struggled  with  the  management  to  implement  the  Agreement.  Management 
often  portrayed  to  USDA  officials  and  the  public  an  image  of  cooperation  with  Hispanics 
employees  to  achieve  cultural  diversity  within  the  work  place.   In  reality,  Region  5 
management  failed  to  cooperate  in  the  implementation  of  the  Agreement  and 
consistently  failed  to  comply  with  the  terms  of  the  Agreement.   Management  dragged  its 
feet  in  meeting  the  goals  of  the  Agreement  and  and  spent  more  energy  investigating, 
reprimanding,  and  retaliating  against  any  Hispanics  who  are  active  in  monitoring  the 
Agreement  and  in  promoting  Hispanic  advancements  within  the  region.  Region  5  has 
given  no  indication  that  it  has  either  the  will  or  the  ability  to  ensure  diversity  and  provide 
equal  employment  opportunities  to  women  and  minorities.  In  fact,  since  the  Agreement 
went  into  effect  three  years  ago,  the  Forest  Service  efforts  to  recruit,  promote  and  retain 


15 


in 


Hlspanics  has  resulted  in  an  abvsmal  1  %  overall  increase  of  Hispanic  representation  In 

Since  Region  5  management  frustrated  all  efforts  by  the  Hispanic  Working  Group 
to  resolve  the  controversy  informally,  the  Hispanic  Working  Group  had  no  alternative  but 
to  file  a  formal  administrative  complaint  on  May  18,  1993.  The  Hispanic  Working  Group 
is  currently  awaiting  the  outcome  of  their  complaint  and  is  confident  a  final  decision, 
whether  administratively  or  judicially,  will  vindicate  the  right  of  Hispanic  employees  to  be 
treated  without  discrimination. 

Retaliation  by  Region  5  against  Hispanic  employees  who  are  active  as  advocates 
for  Hispanic  causes  and  issues,  and  particularly  those  who  have  been  most  active  in  the 
formation  and   monitoring  of  the  Settlement  Agreement,  has  been  rampant.  Such 
actions  not  only  violate  the  Agreement,  but  also  violate  federal  law.  On  March  29,  1993, 
current  and  former  Hispanic  employees  of  the  Forest  Service,  Region  5,  filed  a  class 
complaint  with  the  Forest  Service  on  the  basis  of  retaliation.  The  lack  of  sensitivity  to 
the  issues  Hispanic  employees  face  within  the  Forest  Service  is  evidenced  by  both  of 
these  administrative  complaints." 

Unfortunately,  the  problem  of  discrimination  within  the  Forest  Service  goes  well 
beyond  affecting  Hispanic  employees  only.   African-Americans  have  a  discrimination 
class  complaint  pending  against  the  Forest  Service.  A  coalition  of  African-American, 
Asian-American,  Hispanic,  and  Native-American  employees  of  the  Forest  Service  in 


39  An  administrative  appeal  regarding  class  certification  is 
pending  in  the  retaliation  complaint. 
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Region  5  has  been  formed  to  combat  the  Forest  Service  management's  lack  of  sensitivity 
to  the  issues  of  minority  employees  and  to  these  employees'  request  for  cultural  diversity 
and  integration  at  all  levels  within  the  Forest  Service.  The  first  objective  of  the  coalition 
is  the  protection  and  advancement  of  the  coalition  group  members.  The  second 
objective  is  to  assure  cooperation,  coordination,  and  effective  communication  between 
the  organized  groups  in  the  coalition  and  to  prevent  the  Forest  Service  from  pitting  the 
groups  against  each  other  in  negotiations,  whether  such  negotiations  derive  from  informal 
or  legal  complaints    To  date,  the  Forest  Service  has  not  made  any  positive  or  affirmative 
efforts  to  meet  with  the  coalition,  much  less  take  any  steps  to  address  their  concerns. 

IV.       RECOMMENDATIONS 

MALDEF  offers  the  following  recommendations  for  addressing  the  two  areas  of 
concern  identified  herein. 

First,  with  respect  to  the  abuses  of  Hispanic  workers  hired  under  contracts 
approved  by  the  Forest  Service,  the  following  steps  must  be  undertaken: 

a)  Strict  enforcement  of  all  pertinent  labor  protection  by  the 
appropriate  federal  agencies. 

b)  Rigorous  and  effective  monitoring  by  the  Forest  Service  of 
contractors  to  assure  that  violations  of  federal  labor  protection  do 
not  occur. 

c)  Swift  action  by  the  Forest  Service  against  contractors  that  violate 
labor  rights  including  immediate  termination  of  contracts  and 
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permanent  debarment. 

d)  An  investigation  and  assessment  to  determine  the  extent,  if  any,  to 
which  current  Forest  Service  practices  and  policies  regarding 
reforestation  contracts  contribute  to  the  onerous  working  conditions 
endured  by  workers  under  such  contracts. 

e)  Repeal  of  employer  sanctions  to  remove  the  incentives  caused  by 
employer  sanctions  that  encourage  unscrupulous  employers  to 
exploit  the  vulnerable  status  imposed  on  undocumented  labor  as  a 
result  of  employer  sanctions. 

Secondly,  with  respect  to  the  problem  of  Hispanic  complaints  regarding 
underrepresentation,  discriminatory  treatment  and  retaliation  by  Region  5  of  the  Forest 
Service,  the  following  steps  must  be  undertaken: 

a)  The  Secretary  should  be  directed  to  take  immediate  steps  to  resolve 
all  outstanding  administrative  complaints  of  discrimination  against 
the  Forest  Service,  including  the  two  class  complaints  filed  by 
Hispanics  and  the  class  complaint  by  African-Americans. 

b)  The  Secretary  should  take  the  necessary  steps  to  remove  and  to 
discipline  those  managers  at  all  levels,  but  in  particular  top 
management,  that  have  failed  to  effectively  address  the 
discrimination  and  retaliation  against  Hispanic  and  other  minority 
employees  within  the  Forest  Service. 

c)  The  General  Accounting  Office  should  be  directed  to  perform  a 
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study  of  the  causes  for  the  increase  in  discrimination  and  retaliation 
complaints  by  Hispanics  and  other  minorities  within  the  Forest 
Service. 
MALDEF  thanks  the  Subcommittee  for  the  opportunity  to  testify  and  stands 
ready  to  assist  in  whatever  manner  the  Subcommittee  deems  appropriate. 
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Mr.  Condit.  Mr.  Desmond,  you  have  said — and  I  know  that  we 
have  spoken  to  other  contractors  who  have  similar  views — who  say 
it  is  best  to  stay  away  from  Federal  reforestation  work  because  the 
industry  has  become  so  corrupt.  Why  do  you  think  that  is,  that  it 
is  so  corrupt? 

Mr.  Desmond.  One  of  our  members  lives  in  Mount  Shasta,  CA. 
He  stopped  bidding  on  Federal  contracts  about  5  years  ago  and  he 
exclusively  works  for  private  timber  companies  in  California  be- 
cause he  can't  compete  against  the  noncompliant-type  contractors. 
The  only  type  of  work  that,  so  to  speak,  honest  contractors  can  do 
in  California  are  bonded  tree  planting  contracts. 

All  of  the  other,  particularly  the  manual  release,  precommercial 
thinning  work,  goes  for  below  cost  prices  which  is  why  I  think  you 
see  so  many  undocumented  workers  out  there;  because  they  prob- 
ably get  paid  $5  or  $6  an  hour. 

Mr.  Condit.  You  heard  my  question  to  Mr.  Hartgraves  about 
whether  you  notice  the  bids.  Do  you  have  any  knowledge  of  what 
we  are  talking  about,  how  substantial  that  would  be  and  wouldn't 
it  put  on  a  red  light  that  maybe  something  is  wrong  here? 

Mr.  Desmond.  We  continue  to  suggest  that  to  the  Forest  Service. 

Let  me  give  you  another  example.  One  of  the  contractors  in  our 
association  performed  a  thinning  job  on  the  Ochoco  National  Forest 
in  central  Oregon  last  year.  He  had  $130  to  $140  an  acre.  This  year 
the  same  contract  went  for  $70  an  acre.  This  contractor  told  me  he 
barely  broken  even  at  $130  an  acre. 

We  heard  stories  that  workers  on  thinning  contracts  get  paid  by 
piece  rate,  $25,  $30  an  acre.  Our  feeling  is  that  the  Forest  Service 
and  the  BLM  have  more  than  reason  enough  to  know  that  the 
work  cannot  be  performed  legally,  which  is  why  we  want  to  hold 
them  financially  liable. 

Mr.  Condit.  I  also  suggested  to  Mr.  Hartgraves  that  this  possibly 
could  be  connected  to  that  we  have  a  timber  industry  that  is  con- 
troversial in  those  areas  and  about  displaced  people. 

Would  this  help  them  in  terms  of  them  being  displaced?  Could 
we  somehow  get  these  people  into  these  kinds  of  jobs  and  doing 
this  work? 

Mr.  Desmond.  Perhaps.  Our  association  is  looking  at  about  a 
third  of  our  members  going  out  of  business  because  of  the  rapid  col- 
lapse of  the  Federal  Timber  Sale  Program.  We  are  not  sure  there 
is  enough  work  for  reforestation  contractors  right  now.  I  figure  50 
to  60  percent  of  undocumented  workers  is  reasonably  accurate,  and 
if  you  were  to  only  have  legal  people  working,  that  would  provide 
much  more  work. 

Mr.  Condit.  Mr.  Moreno,  we  have  talked  to  tree  planters  rep- 
resentatives who  say  they  have  dozens  of  suits  pending  for 
nonpayment  of  wages.  Is  this  consistent  with  your  organization's 
finding  and  if  so  why  wouldn't  the  Forest  Service  intervene  if  con- 
tractors are  cheating  their  workers? 

Mr.  Moreno.  Nonpayment  of  wages  to  the  undocumented  work- 
ers? Though  we  have  knowledge  of  those  allegations,  we  are  not  in- 
volved in  litigation  on  behalf  of  workers  that  have  entered  those 
complaints. 
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Mr.  Condit.  So  would  you  conclude  if  they  are  not  interested  in 
helping  them  maybe  they  are  only  interested  in  the  trees  getting 
planted  and  not  people  getting  what  is  coming  to  them? 

Mr.  Moreno.  I  think  that  is  a  logical  conclusion  that  you  can 
draw  from  that.  That  problem,  as  I  mentioned  in  my  brief  state- 
ment, is  something  that  has  been  occurring  over  the  last  7  years 
in  other  parts  of  the  country.  Those  types  of  abuses  have  been  the 
subject  of  numerous  news  articles.  Studies  indicate  that  employers 
sometimes  threaten  their  workers  with  hiring  undocumented  aliens 
to  keep  the  authorized  workers  and  U.S.  citizens  in  line  with  re- 
gard to  working  conditions  and  subminimum  wages. 

Obviously  this  tactic  affects  everyone  and  not  just  the  undocu- 
mented worker,  but  reaches  everyone  within  the  labor  force.  I 
think  it  is  one  of  the  unintended  consequences  of  IRCA  that  needs 
to  be  addressed.  This  practice  by  unscrupulous  employers  threatens 
the  livelihood  of  all  workers  who  work  in  industries  that  are  prone 
to  hire  undocumented  immigrants. 

Mr.  Condit.  Mr.  Desmond,  you  raised  a  serious  allegation  in 
your  testimony  about  the  BLM  employee  who  warned  of  a  contrac- 
tor's impending  enforcement  action.  I  guess  that  would  be  the  same 
as  some  employee  warning  someone  that  there  was  going  to  be  a 
raid  of  some  sort.  Is  this  a  common  practice?  Does  this  suggest  that 
some  Federal  employees  have  knowledge  of  illegal  actions  by  the 
contractors? 

Mr.  DESMOND.  I  don't  think  it  is  really  that  common.  I  will  note 
that  I  think  much  to  the  Forest  Service's  chagrin  that  the  Border 
Patrol  when  they  launched  that  raid  on  the  national  forest,  they 
very  deliberately  had  not  notified  the  Forest  Service  because  they 
wanted  to  make  sure  that  they  came  in. 

After  the  Border  Patrol  came  in  and  picked  up  those  70  undocu- 
mented workers,  the  contractor  brought  in  a  bunch  of  other  work- 
ers and  finished  the  contract.  I  know  there  was  testimony  earlier 
about  how  they  take  action  against  the  contractors;  actually  they 
don't. 

Mr.  Condit.  Would  it  be  difficult  for  the  Forest  Service  to  rou- 
tinely check  for  worker  comp  complaints  by  the  contractors?  This 
seems  like  a  good  way  to  spot  bad  contractors.  Your  testimony  sug- 
gests that  you  are  doing  a  lot  of  this  work  on  your  own. 

Mr.  Desmond.  Yes.  Well,  actually  in  Oregon,  there  is  a  phone 
number  they  can  call  and  in  Washington.  In  California,  it  is  a  little 
more  difficult,  but  they  can  probably  put  in  a  call  to  the  California 
State  Comp  Fund. 

One  of  the  problems  is  that  the  Federal  agencies  will  say  those 
are  State  laws  and  we  are  the  Federal  Government  and  we  don't 
necessarily — we  are  sovereign,  et  cetera. 

Mr.  Condit.  Mr.  Moreno,  several  years  ago,  the  subcommittee  in- 
vestigated complaints  of  discrimination  in  the  South  and  found 
that  in  some  cases  the  agency  EEO  office  had  failed  to  effectively 
follow  up  on  complaints  by  workers.  Do  you  have  confidence  that 
the  USDA  and  the  EEO  office  is  now  capable  of  investigating  these 
complaints? 

Mr.  Moreno.  At  least  not  the  USDA  and  the  Forest  Service,  the 
indications  that  we  have  gotten  from  working  with  the  Hispanic 
workers  within  the  Forest  Service. 
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Mr.  Condit.  Mr.  Desmond,  you  referred  to  my  home  State  of 
California  as  the  wild,  wild  west.  Could  you  explain  the  differences 
in  reforestation  contracting  in  this  State  and  in  other  States? 

Mr.  Desmond.  One  thing  that  both  Oregon  and  Washington  has 
is  contractors  in  both  States  are  required  to  have  State  contractor 
licenses,  and  both  the  Forest  Service  and  BLM  in  those  States  re- 
quire that  the  contractor  carry  that  State's  contractor  license.  In 
California,  there  is  no  such  licensing  requirement  for  reforestation 
contractors. 

With  respect  to  the  Federal  agencies,  we  find  that  the  State 
agencies  are  much  more  effective  in  taking  enforcement  action.  Be- 
cause California  doesn't  have  that  type  of  licensing  requirement, 
there  is  just  a  real  serious  problem  in  California. 

Mr.  Condit.  Does  the  State  legislature  need  to  deal  with  that? 

Mr.  Desmond.  I  guess.  I  don't  think  they  have  the  money, 
but 

Mr.  Condit.  They  don't.  We  asked  the  previous  panel  about 
whether  having  a  MSWPA  number  would  prevent  them  from  actu- 
ally hiring  undocumented  workers.  The  view  taken  in  the  memo  we 
presented  was  that  it  would. 

Did  you  both  understand  the  question  I  asked  them  earlier  and 
do  you  agree 

Mr.  Moreno.  What  was  the  document? 

Mr.  Condit.  With  the  MSWPA  program,  if  they  have  a  number, 
would  that  help  making  sure  that  we  have  documented  workers? 

Mr.  Desmond.  Actually,  now  in  most  of  the  Forest  Service — BLM 
contracts  it  is  required  that  the  contractor  list  the  number.  But  in 
all  due  respect,  MSWPA  is  not  very  well  enforced  so  it  generally, 
it  certainly  has  absolutely  nothing  to  do  with  undocumented  work- 
ers so  we  don't  see  where  that  would  be  effective. 

Mr.  Condit.  Did  you  understand  that  INS  at  least  in  this  one 
case  because  they  had  a  number  thought  everything  was  OK?  Do 
you  find  that — in  your  opinion  that  is  not  acceptable,  just  to  take 
the  numbers  at  face  value 

Mr.  Desmond.  No. 

Mr.  Moreno.  Certainly  it  is  not  acceptable,  but  you  can  under- 
stand the  problem  that  the  INS  is  facing.  They  have  an  incredibly 
large  work  load  to  deal  with.  I  can  appreciate  the  problem  they  are 
in.  But  just  to  rely  on  that  number  is  not  going  to  be  enough  to 
assure  yourself  that  you  have  documented  workers. 

Mr.  Condit.  One  last  question  for  Mr.  Moreno.  We  have  been 
very  fortunate  today;  this  is  the  first  vote  that  we  have  had.  I  did 
not  expect  this.  I  thought  we  would  be  interrupted  all  day. 

Mr.  Moreno,  we  have  reviewed  a  Forest  Service  tape  which 
showed  a  crew  that  did  not  understand  their  rights  nor  what  they 
may  have  signed  in  the  course  of  gaining  their  employment.  It  oc- 
curs to  me  that  there  are  at  least  three  statutes  which  seem  to 
apply  to  this  problem. 

Do  you  feel  that  the  Forest  Service  and  Department  of  Labor  are 
doing  enough  to  enforce  the  notice  aspect  of  Federal  wages  and  de- 
duction statutes? 

Mr.  Moreno.  No.  This  problem  goes  to  one  of  the  issues  in  our 
complaint  about  discrimination  in  the  Forest  Service  with  regard 
to  recruitment  and  hiring  and  the  training  of  agents.  MALDEF  has 
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observed  a  very  small  increase  in  the  number  of  bilingual  forest 
agents  hired  by  the  Forest  Service  as  a  result  of  our  discrimination 
complaint  filed  in  1988.  The  Forest  Service  certainly  doesn't  hire 
enough  bilingual  personnel  to  deal  with  the  diversity  of  workers  in 
the  western  part  of  the  United  States.  The  Hispanic  community  is 
one  of  the  largest  ethnic  groups  in  the  country  and  it  should  be 
represented  within  the  Forest  Service.  The  bilingual  capability  that 
some  of  these  employees  would  bring  would  effectively  address  the 
problems  that  you  just  alluded  to  with  regard  to  making  workers 
knowledgeable  as  to  what  their  rights  are. 

Mr.  Condit.  Mr.  Desmond,  do  you  have  any  comment  to  that?  If 
you  do,  would  you  make  it  brief? 

Mr.  Desmond.  No.  I  appreciate  the  opportunity  to  testify. 

Mr.  Condit.  I  appreciate  both  of  you  being  here.  I  appreciate 
your  patience.  You  have  been  very  helpful  to  the  subcommittee.  We 
will  allow  all  members  and  witnesses  if  they  have  additional  state- 
ments or  documentation  5  days  to  submit  them. 

We  may  have  additional  questions,  which  may  take  a  little  bit 
longer.  Without  objection,  people  can  submit  statements  up  to  5 
days. 

Thank  you  very  much.  This  meeting  is  adjourned. 

[Whereupon,  12:50  p.m.,  the  subcommittee  adjourned,  to  recon- 
vene subject  to  the  call  of  the  Chair.] 
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July  3,  1093 


Honorable  Gary  CondK 

Chairman,  Subcommittee  on 

Government  Information,  Justice,  Transportation  and  Agriculture 

U.S.  House  of  Representatives 

Washington,  D.C.  20516 


Dear  Mr.  Chairman: 


On  Wednesday,  June  30, 1993, 1  was  honored  to  provide  sworn  testimony  to  your  subcommittee  In 
regards  to  reforestation  practices  on  National  Forest  lands  Involving  undocumented  workers.  I  had 
been  counseled  by  Rex  Hartgraves,  prior  to  the  hearing,  to  answer  the  committee's  questions,  but 
admonished  not  to  elaborate.  However,  I  feel  that  there  Is  additional  pertinent  Information  that  I  would 
like  to  have  made  part  of  my  sworn  testimony, 

At  one  point  during  the  hearing,  I  was  asked  if  I  knew  If  the  Forest  Service  had  extended  any 
reforestation  contracts,  once  It  was  discovered  that  the  contractor  was  employing  undocumented 
workers.  My  answer  was  'yesv  I  then  referenced  the  reforestation  crew  that  CNN  discussed  on  their 
May  31  broadcast,  of  which  8  out  of  10  members  of  the  crew  were  undocumented  workers.  I  stated 
that  the  crew  had  continued  working  and  that  no  Investigation,  whatsoever,  had  been  initiated. 

However,  my  statement  that  no  Investigation,  whatsoever,  had  been  Initiated*,  is  accurate,  only  In  that 
I  was  referring  to  the  fact  that  no  criminal  Investigation  occurred.  There  was  In  fact  an  investigation 
ordered  by  Forest  Service  management,  but  not  on  the  undocumented  workers. 

Tha  Foratthlll  District  Rangar  instructed  mytatf  and  Law  Enforcement  Offlcar  (LEO)  Mlka  Goff  to 
essent/aWy  find  out  who  'blaw  tha  whlttla'  on  tha  reforestation  crew  that  wat  working  on  hit 
district  The  District  Ranger  directed  LEO  Goff  to  Investigate  if  the  intent  of  the  CNN  film  crew  was 
investigative  reporting,  or  if  they  were  filming  a  documentary.  The  Ranger  also  wanted  the  investiga- 
tion to  reveal  how  and  why  CNN  had  come  to  his  district  (a  copy  of  LEO  Goff's  Investigative  findings 
Is  attached). 

There  was  never  any  concern  expressed  by  the  District  Ranger,  or  by  any  of  the  Tahoe  National 
Forest  managers,  that  the  reforestation  crew  was  comprised,  almost  entirety,  of  undocumented 
workers. 

I  swear  under  penalty  of  perjury  that  the  Information  contained  herein  Is  true  and  correct  except  as 
to  those  matters  therein  stated  on  Information  and  belief,  and  as  to  those  manors  I  believe  them  to 
be  true. 


Gordon  Gregg,  Spega^jjent 
Tahoe  National  Fd 
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vmteo  state*     ?or«st  Tahoe  w 

Department  of      Service  Fore»thlll  RD 

Agriculture 


Reply  To:     5300  Date:  May  27,  1993 

Subject:     CNN  News  Investigative  Report 

To:     Richard  A.  Johnson 

Foresthill  District  Ranger 

As  per  your  request,  I  followed  up  on  the  surprise  visit  from  the  CNN 
invostigative  reporter  that  interviewed  J.  Minutilli  and  the  contract  tree 
planting  crew  on  our  Ranger  District  several  weeks  back,  it  led  me  to  a  woman 
by  the  name  of  Maureen  Lee,  who  lives  in  Montana.   1  had  a  rather  lengthy 
telephone  conversation  with  Ms.  Loe  this  morning,  who  filled  me  in  on  what  led 
to  the  CNN  visit  on  this  district.   She  also  voluntarily  told  me  of  additional 
information  that  1  feel  I  must  share  with  you  and  you  should  share  throughout 
the  upper  levels  of  management  of  this  agency. 

The  following  is  a  summary  of  what  Ms.  Lee  relayed  to  me  this  morning; 

On  the  subject  of  this  CNN  investigative  report,  Ms.  stated,  "To  date,  forty 
two  (42)  undocumented  workers  (illegal  aliens)  have  been  arrested  and  removed 
from  Forest  Service  contract  crews  in  Montana  this  spring".   Ms.  Lee  was 
previously  a  resident  of  Foresthill,  and  recalled  past  problems  experienced  in 
town  when  the  Forest  Service  contract  crews  came  to  town.   IE.  petty  thefts, 
disorderly  conduct  and  public  drunkeness,  harassment/solicitation  of  female 
store  patrons  as  they  exited  the  local  grocery.   Ms.  Lee  contacted  CNN  and  told 
them  of  the  Incidents  in  Montana  and  expressed  the  past  experiences  in 
Foresthill.   CNN  apparently  showed  some  interest  when  Ms.  Lee  told  them  she'd 
be  in  Foresthill  visiting  some  friends  in  the  near  future.   While  in  Foresthill 
she  had  occasion  to  be  in  contact  with  our  contract  crew  at  the  grocery  store. 
She  called  CNN  and  told  them  of  her  discovery.  CNN's  investigative  reporter 
Kathy  Slobogin  and  film  crew  packed  up  and  headed  to  Foresthill. 

Ab  Paul  Harvey  says  "Here's  the  rest  of  the  story" 

Ms.  Lee  explained  that  her  Interest  in  the  Forest  Service  started  approximately 
3  years  ago,  when  she  was  contacted  by  a  Forest  Service  agent  in  New  Jersey 
who  had  heard  about  a  cover  up  of  her  whistle  blower  case,  which  originated 
with  Paul  Hill  at  the  U.S.F.S.   San  Dimes  testing  facility. 

Me.  Lee  said  she  tried  to  rectify  the  problem  with  the  Forest  Service,  but  the 
Forest  Service  responded  with  threats  against  her,  and  her  business.   At  that 
point  Me.  Lee  told  the  F.S.  "Don't  throw  fuel  on  a  wild  fire",  tho  agency 
continued  the  tactics  and  she  vowed  to  take  the  fight  to  the  end.  Stating  she's 
going  to  continue  with  this  blaze  until  significant  change  occurs  within  the 
Forest  Service. ,, 

Ms.  Lee  apologized  to  me,  stating,  I  tried  to  do  this  without  hurting  the  good 
working  people  of  the  Forest  Service  like  you,  you're  the  pawns  of  the  corrupt 
management  within  the  agency.   But  she  said  the  more  she  dug  the  more  she  found 
corruption  and  wrong  doing  within  the  agency,  stating  "I  can't  let  this  one  go, 
the  public  has  to  know  about  this". 
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Apparently  there  is  a  large  network  In  place,  which  Ms.  Lee  Is  a  part  of.  The 
network  consists  of  numerous  former  (resigned),  retired,  and  present  Forest 
Service  employees  and  management,  civilians,  business  associations  such  as 
National  Federation  of  Independent  Business  (N.F.I.B.),  environmental  groups, 
State  government  workers  from  various  states,  and  Just  about  everybody  In 
between. 

All  of  the  information  this  network  has  collated  over  the. years  and  is 
continuing  to  collect  is  being  dirocted  to  the  press,  such  as  CNN  for 
investigative  reports  (IE.  the  Illegal  Aliens),  ABC's  investigative  report 
programs  "Prime  Time  Live"  and  "Day  One"  and  other  national  publications,  as 
well  as  Secretary  Espy's  office,  several  Congressional  Representatives  and  or 
the  F.B.I. ,  depending  on  the  content  of  the  information. 

As  of  May  27,  1993,  the  subjects  include,  Timber  Thefts,  Civil  Rights,  Whistle 
Blower  Coses,  Contract  Improprieties,  Illegal  Aliens  (such  as  those  filmed  here 
on  the  Tahoe  N.F.  and  on  17  other  National  Forests  but  wouldn't  divulge  the 
others),  Special  Permittees,  and  Air  Tankers.  Anything  that  is  an  Obstruction 
of  Justice,  Suppression  of  Criminal  Evidence,  Violations  of  Federal  Laws,  or 
Misconduct  from  the  very  bottom  like  Paul  Hill  all  the  way  to  the  very  top, 
like  the  Inspector  General. 

Ms.  Lee  stated,  approximately  1  year  ago  the  Inspector  General  stated  in  a 
meeting  that  it  was  the  publics  responsibility  to  keep  the  agency  in  line,   Ms. 
Lee  wants  it  to  be  clear  that  the  public  is  now  going  to  be  educated  through 
the  press  and  congress,  and  tha  agency  will  tow  the  line. 

Ms.  Lee  mentioned  that  the  personal  harassment  and  threats  don't  and  wo.'i't  work 
any  longer.   But  wanted  to  thank  you  (she  said  you  know  who  you  are)  as  it  left 
a  paper  trail  and  evidence  for  a  very  good  case  that  even  a  child  could 
follow.   This  evidence  has  already  been  turned  over  to  the  F.B.I,  and  the  press 
and  will  refute  the  contrived  investigations  the  Forest  Service  and  the 
Inspector  General  have  done  on  her. 

She  stated,  don't  waste  your  time  trying  to  link  and  plug  the  leaks  within  the 
agency.   There's  to  many  for  one  thing  and  each  time  you  do  it  will  be  logged 
and  reported  to  the  Under  Secretary,  Congress  and  the  press  as  retaliation. 
She  said  she  has  2  (800)  number  lines  for  the  network  which  cannot  be  tapped  or 
traced,  and  she  won't  talk  to  people  on  those  lines  without  a  referral  from  a 
trusted  member  of  the  network. 

In  closing,  Ms.  Lee  said  that  in  the  future  if  management  within  this  agency 
wants  to  know  something,  why  don't  they  stand  up  on  their  own  two  feet  and  call 
themselves,  rather  than  have  an  LEO  do  their  dirty  work. 

Maureen  Lee  (406)  755-4258 

She  said  the  coalition  and  the  press  will  be  watching  very  closely  for  any 
retaliation,  real  or  perceived  that  occurs  after  the  press  releases.  The 
reporter  Kathy  Slobogin  has  met  with  the  Under  Secretary  of  Agriculture  on  this 
very  subject  and  stated  if  any  retaliation  is  taken,  that  will  be  hor  next  news 
release. 

She  said  this  network  or  coalition  is   in  place,  and  is  here  to  stay  with  very 
dedicated  individuals  that  have  grown  over  the  past  3  years.   This  coalition  is 
going  to  bring  the  Forest  Service  and  it's  managers  back  into  line  with  Che 
laws  and  regulations  that  governs  their  conduct. 

This  is  Just  the  beginning  of  the  education,  watch  CNN  on  Monday  May  30th  at 
09:00,  12:00,  18:00,  and  22:00.  These  times  are  Eastern  Time,  so  adjust  for 
your  viewing  area.   IE  Pacific  time  would  be  06:00,  09:00,  15:00,  and  19:00. 


122 


Well,  there  you  have  it.   Please  forgive  any  spelling  or  grammatical  errors, 
I've  got  previous  assignments  for  tomorrow  and  this  weekend,  and  being  this 
thing  is  scheduled  to  air  next  Monday  I  thought  someone  might  like  to  know 
about  it  before  hand.  To  plagiarize  Forest  Safety  Staff  officer  Brost, 
"Don't  shoot  the  messenger  boy".   If  anyone  wants  anymore  Information  you  can 
call  Maurcon  Lee  youraelf,  and  I  guess  watch  CNN  on  Monday. 

M.  Goff 
LEO 
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Corporation 

D.  Michael  Dale                                                   Please  reply:       O'Weatherly  Bldg.,  Suite  1000  □  230  N.E.  Second  Ave. 

Director.  Farmworker  Program                                                                    516  S.E.  Morrison  Suite  A 

Portland,  OR  97214  Hillsboro,  OR  97124 

(503)  234-1534  (503)  648-7163 


June  29,  1993 


The  Honorable  Gary  A.  Condit,  Chair 
Subcommittee  on  Information, 

Justice,  Transportation  and  Agriculture 
Committee  on  Governmental  Operations 
House  of  Representatives 
Washington,  D.C. 

Dear  Congressman  and  members  of  the  Subcommittee: 

Thank  you  for  the  opportunity  to  submit  testimony  concerning  the  problems 
encountered  by  migrant  workers  engaged  in  reforestation  work  on  public  lands  in  the 
Northwest.    I  am  submitting  this  testimony  at  the  request  of  subcommittee  staff. 

The  Farmworker  Program  of  Oregon  Legal  Services  represents  migrant  workers 
in  Oregon's  farms,  forests  and  food  processing  establishments.  Over  the  last  fifteen 
years,  we  have  represented  many  reforestation  workers  who  encountered  problems  in 
their  employment  with  reforestation  contractors  performing  work  for  the  United  States 
Forest  Service  or  the  Bureau  of  Land  Management.  These  cases  have  included  workers 
who  were  not  paid  at  all,  workers  who  were  not  paid  at  the  minimum  hourly  rate 
specified  by  the  Service  Contract  Aci,  workers  who  did  not  receive  required  overtime 
pay,  workers  who  toiled  for  weeks  in  the  woods  only  to  emerge  owing  the  contractor 
money  because  of  exorbitant  and  unlawful  deductions,  injured  workers  denied  workers 
compensation  and  adequate  medical  care,  workers  who  were  severely  injured  while  being 
transported  in  unsafe  vehicles,  workers  who  lived  in  the  most  primitive  of  conditions  in 
the  mountains  in  the  winter,  some  of  whom  were  abandoned  in  the  forest  without 
transportation  by  their  employer,  and  workers  who  traveled  hundreds  of  miles  for 
promised  work  which  turned  out  not  to  be  available.  Many  of  these  abuses  were  suffered 
at  the  hands  of  contractors  who  were  repeat  violators  of  labor  law,  and  in  some  of  the 
cases,  the  relevant  federal  agencies  became  aware  of  the  facts  but  did  little  or  nothing  to 
enforce  the  law. 


124 


Gary  A.  Condit 
June  29,  1993 
Page  2 


Although  we  are  grateful  to  those  federal  employees  who  have  always  supported 
decent  treatment  for  our  clients,  the  more  common  attitude  at  BLM  and  USFS  has  been 
that  labor  standards  were  a  matter  for  the  Department  of  Labor:  "My  job  is  to  get  these 
trees  planted  at  the  lowest  cost  to  the  taxpayer,  and  this  contractor  gets  the  job  done 
cheaply  and  efficiendy. "  Meanwhile  the  Department  of  Labor  refused  the  enforce  the 
Migrant  and  Seasonal  Agricultural  Worker  Protection  Act,  29  U.S.C.  §  1801  et  seq.  (the 
principal  federal  protective  legislation  for  migrant  workers)  in  reforestation  despite 
committee  report  language  directing  that  the  Secretary  do  so.  Although  Oregon  had  a 
labor  contractor  licensing  statute,  the  contracting  agencies  largely  ignored  the  state 
licensing  statute.  This  situation  led  our  clients  in  1983  to  sue  the  Secretary  of  Labor;  in 
Bresgal  v.  Brock.  833  F.2d  763  (9th  Cir.  1887),  the  court  ordered  the  Secretary  to 
enforce  the  statute  in  reforestation. 

I  can  say  that  since  that  time  some  modest  improvement  can  be  reported.  The 
federal  contracting  agencies  do  now  generally  require  that  a  contractor  obtain  a  state 
license,  at  least  for  work  done  in  Oregon.  The  Department  of  Labor  does  now  recognize 
that  federal  farm  labor  contracting  law  applies,  and  has  one  staff  person  in  Oregon  who 
is  working  reforestation. 

However,  significant  problems  remain.  The  Department  of  Labor  is  woefully 
understaffed  to  make  a  significant  dent  in  the  level  of  abuse.  Its  enforcement  activity  is 
so  limited  that  it  is  not  clear  to  me  what  level  of  priority  is  assigned  to  reforestation 
enforcement.  BLM  and  the  Forest  Service  seem  to  view  their  roles  in  assuring 
compliance  with  tree  planting  contracts  to  be  limited  to  the  physical  aspects  of  the 
contract;  the  labor  assurances  included  in  the  contract  seem  not  to  merit  much  concern. 
Migrant  workers  continue  to  be  exploited,  and  legitimate  contractors  undercut  by  these 
abusive  practices. 

Many  of  the  problems  stem  from  the  ability  of  unscrupulous  contractors  to 
continue  operating,  even  after  significant  violations  of  law  have  been  uncovered.  Even 
though  state  and  federal  licensing  is  required,  bad  actors  have  been  able  to  continue  in 
business  by  setting  up  fronts  with  a  new  corporation  and  relatives  or  associates  acting  as 
putative  principals  on  the  federal  contract,  while  the  actual  contracting  is  carried  out  by 
the  same  dismal  cast  of  shady  characters.    While  Oregon  and  Washington  have  state 
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contracting  laws  which  are  tougher  in  several  ways  than  the  federal  requirements,  loss 
of  a  state  license  can  be  remedied  by  moving  to  an  unregulated  state  such  as  California 
or  Idaho.  We  are  currently  investigating  a  case  in  which  a  contractor  who  had  lost  his 
license  in  Oregon  continued  recruiting  workers  in  Oregon  for  work  in  California.  These 
workers  were  recruited  to  a  California  job  site  where  other  workers  had  already  filed 
wage  claims  with  the  Department  of  Labor,  and  had  left  in  disgust  at  not  being  paid. 

I  would  offer  the  following  concrete  suggestions  as  to  how  better  compliance  with 
minimum  labor  standards  might  be  achieved: 

1 .  While  the  Department  of  Labor  clearly  should  be  the  lead  agency  with 
respect  to  labor  standards  on  federal  contracts,  under  any  foreseeable 
circumstance,  it  is  unlikely  that  sufficient  resources  would  be  available  to  the 
Department  to  do  an  adequate  job  in  reforestation.  The  contracting  agencies  are 
frequently  at  the  actual  job  sites  monitoring  the  physical  aspects  of  contract 
performance.  These  agencies  are  in  a  position  to  know  when  a  debarred 
contractor  is  working  a  crew.  They  often  know  how  many  workers  are  at  the  site, 
and  how  long  they  work.  A  daily  log  is  kept  of  many  of  these  matters.  Under  the 
Migrant  and  Seasonal  Agricultural  Worker  Protection  Act,  the  contracting  agencies 
are  supposed  to  receive  copies  of  the  contractor's  payroll  records.  These  records 
could  be  cross  checked  with  the  agencies'  observations  on  site.  While  working  on 
site,  random  workers  could  be  interviewed  about  labor  standards.  If  the  agencies 
viewed  it  to  be  their  duty  to  assure  the  performance  of  the  labor  aspects  of  the 
contract,  the  tools  for  prevention  of  many  of  these  abuses  would  already  exist. 
Unfortunately,  the  buck  too  frequendy  is  passed  to  the  understaffed  and 
overwhelmed  Department  of  Labor  investigators. 

2.  Contracts  go  to  abusive  contractors  in  large  part  because  they  can  afford 
to  underbid  employers  who  are  treating  their  workers  fairly.  Whenever  the  low 
bid  is  significanUy  below  the  government's  estimate  of  the  likely  contract  cost,  or 
the  next  lowest  bidder,  a  more  extensive  inquiry  into  the  capacity  of  the  contractor 
to  comply  with  all  aspects  (including  labor  standards)  of  the  contract  should  be 
triggered.   Contracts  should  only  be  awarded  to  the  lowest  responsible  bidder. 

3.  The  Migrant  and  Seasonal  Agricultural  Worker  Protection  Act  should 
be  amended  to  include  the  bonding  and  payroll  certification  requirements  found  in 
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some  state  laws.  Uniform  federal  standards  for  workers  compensation  coverage 
should  be  included  to  prevent  circumvention  of  state  law.  In  the  meantime, 
contracting  agencies  should  require  state  licenses  of  out  of  state  contractors 
whenever  those  licenses  are  required  by  state  law. 

4.  Criminal  prosecution  of  repeat  offenders  should  be  initiated.  The  BLM 
recently  obtained  indictments  of  two  labor  contractors  in  Oregon  for  fraud  in  their 
contract  submissions.  One  of  the  contractors  is  alleged  to  have  acted  as  a  front  for 
the  other,  a  debarred  contractor  who  used  a  false  name  for  purposes  of  the 
contract.   More  activity  of  this  type  is  needed. 

5.  The  Department  of  Labor  must  be  given  the  means  and  motivation  to 
enhance  its  forestry  enforcement  plan  significantly. 

I  finally  would  like  to  suggest  what  is  not  the  solution  to  this  problem.  I  would 
predict  that  the  committee  will  hear  testimony  regarding  the  use  of  undocumented  workers 
in  reforestation  work  under  federal  contracts.  Workers  who  are  not  authorized  to  work 
are  vulnerable  and  subject  to  exploitation  due  to  their  status.  However,  an  attempt  to 
remedy  the  problems  of  this  industry  which  relies  significantly  on  enhanced  immigration 
enforcement  will  not  succeed,  and  indeed,  will  be  counter-productive.  Everything  I  have 
seen  in  my  nearly  eighteen  years  in  legal  services  tells  me  that  an  immigration  crack 
down  will  not  drive  these  workers  from  the  woods,  it  will  only  drive  them  farther 
underground.  The  critical  task  of  anyone  working  to  enforce  laws  affecting  migrant 
workers  is  to  gain  the  confidence  of  the  victims  of  abuse.  Given  the  isolation  of  this 
work,  they  are  often  the  only  available  witnesses  to  events.  Significant  increase  in 
enforcement  activity  will  only  make  undocumented  workers  much  more  dependent  upon 
the  contractors  that  prey  upon  them,  and  much  less  accessible  to  those  who  would  help 
them. 

Thank  you,  again,  for  your  interest  in  this  matter. 


Very  truly, 


Michael  Dale 


Director 
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TIMBERLIKE  NORTHWEST  INC 

P.O.  BOX  2061  •  4861  HIGHWAY  2  WEST 
COLUMBIA  FALLS,  MONTANA  59912 
(406)  755-4258         FAX  (406)  257-271 1 


June    23,    1993 


Congressman  Gary  Condit,  Chairman 
GIJA  Subcommittee 
B349C  Rayburn  Building 
Washington  DC  20515 

Dear  Congressman  Condit: 

I  would  like  to  offer  the  following  for  consideration  at 
your  hearing  next  week  into  the  undocumented  workers  on  forest 
lands.   The   US  Forest  Service  policy  of  permitting  employment 
of  illegals  is  legally,  morally,  and  economically  unacceptable 
for  the  following  reasons: 

*  Employing  undocumented  workers  is  in  direct  violation  of  the  law. 

The  USFS  is  blatantly  breaking  the  law  at  a  time  the  Border 
Patrol  is  struggling  to  control  illegal  immigration,  the  public 
is  outraged  about  financially  supporting  illegals,  and  the  Clinton 
administration  is  proposing  harsher  penalties  against  private  firms 
tempted  to  utilize  cheaper,  illegal  labor  to  increase  their 
economic  competitiveness  in  a  slumping  economy. 

*  The  USFS  illegal  worker  policy  adversely  effects  local  economies. 

During  routine  raids  this  spring,  the  Border  Patrol  detained 
42  illegals  on  contract  to  the  USFS  in  Montana.   These  raids  were 
conducted  in  areas  where  the  unemployment  rate  exceeds  17%,  with 
an  average  hourly  wage  20%  less  than  mandated  prevailing  wage. 
These  jobs  were  desperately  needed  in  these  communities,  who  have 
been  particularly  hard  hit  by  mill  closures  due  to  declining 
availability  of  timber  on  federal  lands  and  a  recessive  economy. 

Additionally,  with  a  conservative  estimate  of  200  illegals 
on  contract  to  the  USFS  in  Montana  alone,  factoring  in  the  $10.58 
prevailing  wage,  worker's  compensation  rate  of  $49/100,  on  a  8- 
week  project,  our  state,  already  struggling  under  a  massive  worker's 
compensation  fund  deficit,  lost  a  whopping  $331,788.80  in  premiums, 
but  was  forced  to  assume  the  risk  of  subsidizing  enormous  medical 
costs  for  "indigents." 
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The  media  claims  that  nationwide  there  are  thousands  such 
workers  employed  on  national  forests.  Consider  the  following 
statistics  for  each  1,000  employees,  based  upon  the  data  above, 
for  a  40-hour  week  on  a  8  week  project: 

Lost  worker's  compensation  premiums  $  1,658.944. 

Unpaid  income  taxes  (estimate  20%  average)  677,120. 

FICA  contributions-employer  matched-unpaid  419,814. 

Medicare  contributions-employer  matched-unpaid  98,182. 

TOTAL  LOST  MANDATORY  CONTRIBUTIONS  $  2,854,060. 

Total  Payroll  lost  to  communities  3,385,600. 

TOTAL  REVENUE  FORFEITED  BY  USFS  POLICY  $  6,239,660. 

*  Legitimate  US  businesses  denied  federal  contracting  opportunities. 

Honest,  legitimate  firms,  many  small  mom-and-pop  operations, 
cannot  compete  against  unethical  firms  bidding  illegal  labor  at 
significantly  lower  wages  than  those  mandated  by  federal  law,  and 
are  punishing  honest  small  businesses  and  rewarding  only  dishonest 
firms,  promoting  the  underground  economy,  and  denying  badly  needed 
jobs  to  tax-paying  residents. 

Each  day  we  hear  the  administration's  desire  to  create  jobs 
in  this  country.   The  USFS  already  has  available  jobs  that  would 
greatly  benefit  unemployed  persons  in  rural  areas,  inner-city  youth, 
and  students. 

The  USFS  slogan,  "Caring  for  the  land  and  serving  the  public," 
is  not  applicable  in  this,  or  many  other  situations,  in  the  USFS. 
Camp  squalor  and  forcing  illegals  to  hunt  for  their  food  out-of- 
season  is  not  "caring  for  the  land"  and  its  resources.  Encouraging 
slavery-like  conditions  in  camps  not  befitting  human  habitation, 
thwarting  their  own  law  enforcement  agents  from  enforcing  the  laws, 
and  retaliating  against  anyone  who  speaks  out  against  them,  is  not 
"serving  the  public." 

Congress  must  ensure  that  the  USFS  long-standing  policy  of 
employing  illegals  on  federal  lands  ceases  immediatley,  and  those 
responsible  are  held  accountable  for  their  actions. 


Sincerely, 


M 


'JUCbU 
Maureen  Lee 

CC:  Governor  Marc  Racicot 
MT  Dept.  of  Commerce 
Senator  Max  Baucus 
Senator  Conrad  Burns 
Congressman  Pat  Williams 
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Director,  Farmworker  Program                                                                5 16  SE  Morrison  Suite  A 
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(503)  234-1534  (503)  648-7163 


June  29,  1993 


The  Honorable  Gary  A.  Condit,  Chair 
Subcommittee  on  Information, 

Justice,  Transportation  and  Agriculture 
Committee  on  Governmental  Operations 
House  of  Representatives 
Washington,  D.C. 

Dear  Congressman  and  members  of  the  Subcommittee: 

Thank  you  for  the  opportunity  to  submit  testimony  concerning  the  problems 
encountered  by  migrant  workers  engaged  in  reforestation  work  on  public  lands  in  the 
Northwest.   I  am  submitting  this  testimony  at  the  request  of  subcommittee  staff. 

The  Farmworker  Program  of  Oregon  Legal  Services  represents  migrant  workers 
in  Oregon's  farms,  forests  and  food  processing  establishments.  Over  the  last  fifteen 
years,  we  have  represented  many  reforestation  workers  who  encountered  problems  in 
their  employment  with  reforestation  contractors  performing  work  for  the  United  States 
Forest  Service  or  the  Bureau  of  Land  Management.  These  cases  have  included  workers 
who  were  not  paid  at  all,  workers  who  were  not  paid  at  the  minimum  hourly  rate 
specified  by  the  Service  Contract  Act,  workers  who  did  not  receive  required  overtime 
pay,  workers  who  toiled  for  weeks  in  the  woods  only  to  emerge  owing  the  contractor 
money  because  of  exorbitant  and  unlawful  deductions,  injured  workers  denied  workers 
compensation  and  adequate  medical  care,  workers  who  were  severely  injured  while  being 
transported  in  unsafe  vehicles,  workers  who  lived  in  the  most  primitive  of  conditions  in 
the  mountains  in  the  winter,  some  of  whom  were  abandoned  in  the  forest  without 
transportation  by  their  employer,  and  workers  who  traveled  hundreds  of  miles  for 
promised  work  which  turned  out  not  to  be  available.  Many  of  these  abuses  were  suffered 
at  the  hands  of  contractors  who  were  repeat  violators  of  labor  law,  and  in  some  of  the 
cases,  the  relevant  federal  agencies  became  aware  of  the  facts  but  did  little  or  nothing  to 
enforce  the  law. 
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Although  we  are  grateful  to  those  federal  employees  who  have  always  supported 
decent  treatment  for  our  clients,  the  more  common  attitude  at  BLM  and  USFS  has  been 
that  labor  standards  were  a  matter  for  the  Department  of  Labor:  "My  job  is  to  get  these 
trees  planted  at  the  lowest  cost  to  the  taxpayer,  and  this  contractor  gets  the  job  done 
cheaply  and  efficiently."  Meanwhile  the  Department  of  Labor  refused  the  enforce  the 
Migrant  and  Seasonal  Agricultural  Worker  Protection  Act,  29  U.S.C.  §  1801  et  seq.  (the 
principal  federal  protective  legislation  for  migrant  workers)  in  reforestation  despite 
committee  report  language  directing  that  the  Secretary  do  so.  Although  Oregon  had  a 
labor  contractor  licensing  statute,  the  contracting  agencies  largely  ignored  the  state 
licensing  statute.  This  situation  led  our  clients  in  1983  to  sue  the  Secretary  of  Labor;  in 
Riy.sgal  v.  Brock.  833  F.2d  763  (9th  Cir.  1887),  the  court  ordered  the  Secretary  to 
enforce  the  statute  in  reforestation. 

I  can  say  that  since  that  time  some  modest  improvement  can  be  reported.  The 
federal  contracting  agencies  do  now  generally  require  that  a  contractor  obtain  a  state 
license,  at  least  for  work  done  in  Oregon.  The  Department  of  Labor  does  now  recognize 
that  federal  farm  labor  contracting  law  applies,  and  has  one  staff  person  in  Oregon  who 
is  working  reforestation. 

However,  significant  problems  remain.  The  Department  of  Labor  is  woefully 
understaffed  to  make  a  significant  dent  in  the  level  of  abuse.  Its  enforcement  activity  is 
so  limited  that  it  is  not  clear  to  me  what  level  of  priority  is  assigned  to  reforestation 
enforcement.  BLM  and  the  Forest  Service  seem  to  view  their  roles  in  assuring 
compliance  with  tree  planting  contracts  to  be  limited  to  the  physical  aspects  of  the 
contract;  the  labor  assurances  included  in  the  contract  seem  not  to  merit  much  concern. 
Migrant  workers  continue  to  be  exploited,  and  legitimate  contractors  undercut  by  these 
abusive  practices. 

Many  of  the  problems  stem  from  the  ability  of  unscrupulous  contractors  to 
continue  operating,  even  after  significant  violations  of  law  have  been  uncovered.  Even 
though  state  and  federal  licensing  is  required,  bad  actors  have  been  able  to  continue  in 
business  by  setting  up  fronts  with  a  new  corporation  and  relatives  or  associates  acting  as 
putative  principals  on  the  federal  contract,  while  the  actual  contracting  is  carried  out  by 
the  same  dismal  Cast  of  shady  characters.    While  Oregon  and  Washington  have  state 
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contracting  laws  which  are  tougher  in  several  ways  than  the  federal  requirements,  loss 
of  a  state  license  can  be  remedied  by  moving  to  an  unregulated  state  such  as  California 
or  Idaho.  We  are  currently  investigating  a  case  in  which  a  contractor  who  had  lost  his 
license  in  Oregon  continued  recruiting  workers  in  Oregon  for  work  in  California.  These 
workers  were  recruited  to  a  California  job  site  where  other  workers  had  already  filed 
wage  claims  with  the  Department  of  Labor,  and  had  left  in  disgust  at  not  being  paid. 

I  would  offer  the  following  concrete  suggestions  as  to  how  better  compliance  with 
minimum  labor  standards  might  be  achieved: 

1.  While  the  Department  of  Labor  clearly  should  be  the  lead  agency  with 
respect  to  labor  standards  on  federal  contracts,  under  any  foreseeable 
circumstance,  it  is  unlikely  that  sufficient  resources  would  be  available  to  the 
Department  to  do  an  adequate  job  in  reforestation.  The  contracting  agencies  are 
frequently  at  the  actual  job  sites  monitoring  the  physical  aspects  of  contract 
performance.  These  agencies  are  in  a  position  to  know  when  a  debarred 
contractor  is  working  a  crew.  They  often  know  how  many  workers  are  at  the  site, 
and  how  long  they  work.  A  daily  log  is  kept  of  many  of  these  matters.  Under  the 
Migrant  and  Seasonal  Agricultural  Worker  Protection  Act,  the  contracting  agencies 
are  supposed  to  receive  copies  of  the  contractor's  payroll  records.  These  records 
could  be  cross  checked  with  the  agencies'  observations  on  site.  While  working  on 
site,  random  workers  could  be  interviewed  about  labor  standards.  If  the  agencies 
viewed  it  to  be  their  duty  to  assure  the  performance  of  the  labor  aspects  of  the 
contract,  the  tools  for  prevention  of  many  of  these  abuses  would  already  exist. 
Unfortunately,  the  buck  too  frequently  is  passed  to  the  understaffed  and 
overwhelmed  Department  of  Labor  investigators. 

2.  Contracts  go  to  abusive  contractors  in  large  part  because  they  can  afford 
to  underbid  employers  who  are  treating  their  workers  fairly.  Whenever  the  low 
bid  is  significantly  below  the  government's  estimate  of  the  likely  contract  cost,  or 
the  next  lowest  bidder,  a  more  extensive  inquiry  into  the  capacity  of  the  contractor 
to  comply  with  all  aspects  (including  labor  standards)  of  the  contract  should  be 
triggered.   Contracts  should  only  be  awarded  to  the  lowest  responsible  bidder. 

3.  The  Migrant  and  Seasonal  Agricultural  Worker  Protection  Act  should 
be  amended  to  include  the  bonding  and  payroll  certification  requirements  found  in 


132 


Gary  A.  Condit 
June  29,  1993 
Page  4 


some  state  laws.  Uniform  federal  standards  for  workers  compensation  coverage 
should  be  included  to  prevent  circumvention  of  state  law.  In  the  meantime, 
contracting  agencies  should  require  state  licenses  of  out  of  state  contractors 
whenever  those  licenses  are  required  by  state  law. 

4.  Criminal  prosecution  of  repeat  offenders  should  be  initiated.  The  BLM 
recently  obtained  indictments  of  two  labor  contractors  in  Oregon  for  fraud  in  their 
contract  submissions.  One  of  the  contractors  is  alleged  to  have  acted  as  a  front  for 
the  other,  a  debarred  contractor  who  used  a  false  name  for  purposes  of  the 
contract.   More  activity  of  this  type  is  needed. 

5.  The  Department  of  Labor  must  be  given  the  means  and  motivation  to 
enhance  its  forestry  enforcement  plan  significantly. 

I  finally  would  like  to  suggest  what  is  rjoj  the  solution  to  this  problem.  I  would 
predict  that  the  committee  will  hear  testimony  regarding  the  use  of  undocumented  workers 
in  reforestation  work  under  federal  contracts.  Workers  who  are  not  authorized  to  work 
are  vulnerable  and  subject  to  exploitation  due  to  their  status.  However,  an  attempt  to 
remedy  the  problems  of  this  industry  which  relies  significantly  on  enhanced  immigration 
enforcement  will  not  succeed,  and  indeed,  will  be  counter-productive.  Everything  I  have 
seen  in  my  nearly  eighteen  years  in  legal  services  tells  me  that  an  immigration  crack 
down  will  not  drive  these  workers  from  the  woods,  it  will  only  drive  them  farther 
underground.  The  critical  task  of  anyone  working  to  enforce  laws  affecting  migrant 
workers  is  to  gain  the  confidence  of  the  victims  of  abuse.  Given  the  isolation  of  this 
work,  they  are  often  the  only  available  witnesses  to  events.  Significant  increase  in 
enforcement  activity  will  only  make  undocumented  workers  much  more  dependent  upon 
the  contractors  that  prey  upon  them,  and  much  less  accessible  to  those  who  would  help 
them. 

Thank  you,  again,  for  your  interest  in  this  matter. 

Very  truly, 


Jchael  Dale 
Director 
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